Defending Liberty
Pursuing Justice

STANDING COMMITTEE ON
GOVERNMENTAL AFFAIRS

CHAIR
Wm. T. Robinson Il
wrobinson@fbtlaw.com

Daonald R. Dunner
Thomas A. Forbes
H. Russell Frishy; |r.
Rosemary E Giullano
Martin E Lybecker
Richard M. Macias
Laura A. Miller

Janice E Mulligan
Pauline A. Schneider

ABA DAY IN WASHINGTON
PLANNING COMMITTEE

Laurel G. Bellows, Chair
Ibellows@hellowspc.com

GOVERNMENTAL AFFAIRS OFFICE

DIRECTOR

Thomas M. Susman
(202) 662-1765
susmant@staff.abanet.org

DEPUTY DIRECTOR
Denise A. Cardman
cardmand@staffabanetorg

SEMIOR LEGISLATIVE COUNSEL
R. Larson Frisby
frishyri@staffabanet.org

Lillian B. Gaskin
gaskinl@staffabanet.org

LEGISLATIVE COUNSEL
Ann Carmichael
carmicha@staff.abanet.org

Kristi Gaines
gainesk@staffabanet.org

Kirra L. Jarratt
jarattk@staffabanet.org

E. Bruce Nicholson
nicholsonb@staff.abanetorg

LEGISLATIVE COUNSEL/DIRECTOR
GRASSROOTS OPERATIONS

Julie M. Stranclie
jstrandlie@staff.abanel.org

LEGISLATIVE COUMNSEL/

DIRECTOR OF STATE LEGISLATION
Kenneth ). Goldsmith
goldsmithk@staifabanetorg

INTELLECTUAL PROPERTY
LAW CONSULTANT
Hayden Gregory
gregoryh@staffabanetorg

LEGISLATIVE COORDINATOR
Jared D. Hess
hessj@staffabanetorg

Governmental Affairs Office
740 Fifteenth Street, NW
Washington, DC 20005-1022
(202) 662-1760

FAX: (202) 662-17/62

AMERICAN BAR ASSOCATION

December 8, 2009

Honorable John Conyers, Jr., Chair
Committee on the Judiciary

United States House of Representatives
Washington, DC 20515

Dear Chairman Conyers:

I am writing on behalf of the ABA to reaffirm the Association’s support for
enactment of H.R. 569, legislation that will remove procedural barriers that unfairly
limit the ability of court-martialed military service members who face grave
sentences to petition the U.S. Supreme Court for discretionary review through writ
of certiorari. As you prepare to mark up this legislation, we know that you and
your committee members will keep in mind the following two important reasons to
support enactment of this legislation.

H.R. 569 will restore due process and equal treatment under the law to our
military service members.

Under current law, a service member is only permitted to petition the U.S. Supreme
Court for review in cases that have first been reviewed by the U.S. Court of
Appeals for the Armed Forces (CAAF). If CAAF does not grant review—and the
court does not grant review in 80 percent or more of the cases in which a petition is
filed—the accused is precluded from even applying for, much less ever obtaining,
review by the Supreme Court. In contrast, the Judge Advocate General can assure
that any issue that the government desires to raise will be heard by CAAF by
certifying that issue for appellate review, and then seeking Supreme Court review
of a decision of that court.

This is a blatantly unfair procedural system stacked against the service member.

While we recognize that the military system of justice is governed by rules and
procedures that are purposely distinct from those of the Article 111 judicial system,
there is no justification for a system that permits the government access to the
Supreme Court on any issue certified by a Judge Advocate General while
completely denying access in all non-capital cases to service members who cannot
persuade CAAF to grant discretionary review.
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Claims that enactment of the legislation will be very costly and burdensome are
inaccurate.

The ABA strongly disagrees with the 2008 Congressional Budget Office (CBO) cost estimate
that enactment of such a bill will cost $1 million or more a year, despite its statement that the
estimate is based on information provided in part by the American Bar Association. The
estimate is erroneously predicated on an assumption that several hundred cases will be filed,
when in fact past patterns predict that the number of petitions will be minimal.

For the small number of service members who will attempt to file a petition and who qualify
for the assistance of the Defense Appellate Division, the resulting burden on military
resources will be limited by three factors: some service members will not request the legal
assistance of the Defense Appellate Division, as happened in eight of the 20 certiorari
petitions filed by service members in 2007; the Defense Appellate Division is required by
Austin v. United States, 513 U.S. 5 (1994), to deny assistance if it believes that the appeal is
based on frivolous claims; and the government is not constitutionally required to provide
defense counsel and could withdraw such services at any time.

Enactment of this legislation is not likely to produce a burdensome workload for the Supreme
Court, either: the Court has shown that it can handle thousands of petitions filed by criminal
defendants with relative ease; and the small number of petitions that would come from the
military would hardly make a dent in the Court's workload.

We, of course, cannot say that there will be no costs associated with expanding service
members’ right to seek Supreme Court access. But we can say with confidence that the costs
will be small, and that they are justified. As we prepare to send thousands more troops to
Afghanistan, we are reminded that our military service members regularly place their lives on
the line in defense of freedoms that we routinely take for granted. The very least they
deserve is to be accorded the same due process rights in uniform to which they would be
entitled out of uniform.

We urge you to support H.R. 569 and report it out of committee promptly.

Sincerely,

Thomas M. Susman

cc: Members of the Committee on the Judiciary



