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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
RONALD A. GRAY,
Petitioner,
Vs, . Case No. 08-3289-RDR

JAMES W. GRAY, COLONEL, U.S. ARMY,
Commandant, USDB - Fort Leavenworth,

Respondent.

OPPOSITION TO PETITIONER’S MOTION TO AMEND AND SUPPLEMENT
PETITION AND RESPONDENT’S MOTION TO STRIKE PETITIONER’S TRAVERSE

Respondent, by and through Lanny D. Wélch, United States Attorney for the District of
Kansas, D. Brad Bailey, Assistant United States Attorney, and Joshua M. Toman, Special Assistant
United States Attorney, responds as follows to Petitioner’s Motion to Amend and Supplement
Petition, (Doc. 43), and Petitioner’s Traverse, Supplements/Amendments to the Habeas Petition, and
Motion for an Evidentiary Hearing, (Doc. 42). Respondent respectfully requests that this Court deny
said motion and strike the Traverse because Petitioner is attempting to present an entirely new set
of claims that could have been asserted earlier and it is apparent that such new claims would be futile
given the record before this Court.

Petitioner’s 209-page Traverse, accompanied by 440 pages of purported evidence, raises new
claims, variations of existing claims, and new factual allegations. Petitioner seeks to amend and
supplement his Petition because of:

the lack of necessary funding to prior counsel; the lack of experience of some prior
counsel; . . . a proper investigation and needed research have only now been
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completed by recently appointed counsel; the fact that this is a capital case . . . ; and
where there is a great public interest in heightened protections in cases involving the
death penalty.

(Doc. 43,  8). Petitioner’s justification for his new claims is unavailing because he waited seven
years to pursue federal habeas review, he specifically requested the prior counsel appointed to
represent him, (Docs. 1-6), his new claims could have been raised earlier in this proceeding, and the
habeas rules and standards apply in all cases, including capital cases.’

Petitioner’s futile new claims include ineffective assistance of counsel, systemic racial
discrimination at capital courts-martial, denial of recommendations related to Presidential approval
of his death sentence, lack of mental capacity at trial and on appeal, and that the military lacked
jurisdiction. (Doc. 42) However, Petitioner is not entitled to file claims in a piecemeal fashion. See,
e.g., Wainwright v. Sykes, 433 U.S. 72, 89 (1977)(barring habeas review for failing to raise claim
earlier in order to deter deliberate decision to hold back arguments in hopes of finding a more
sympathetic audience in the federal court system); United States v. Burbage, 280 Fed. Appx. 777,
783 (10th Cir. 2008)(cannot just file claims as they come to him). Permitting a petitioner to bring
new claims on collateral review for the first time presents the distinct possibility that defense counsel
might “sandbag” in order to avoid the military appellate courts. Murray v. Carrier, 477 U.S. 478,
492 (1986). Moreover, Petitioner’s Traverse and the accompanying attachments do not address the
essential issue which is that these claims are unreviewable and lack merit as described in

Respondent’s Answer and Return. (Doc. 20)

! Petitioner’s Traverse with exhibits include duplicates of items already contained in the
administrative record (AR__) and appears to be in violation of D. Kan. Rule 5.4.14 for failure to
redact personal identifiers, See, e.g., Doc. 42-3, Exhs. 43-48, and 54-56; and Doc. 42-4, Exhs.
62, 64.




Case 5:08-cv-03289-RDR Document 44  Filed 12/28/09 Page 3 of 17

Consequently, this Court should strike the Traverse and deny Petitioner’s motion to amend
and supplement the Petition.

I STANDARD OF REVIEW

A. Amendment or Supplement to the Petition.

Attempts to raise new or additional claims are governed by the rules of amendment, Fed. R.
Civ. P. 15(a), without regard to the characterization given to the claims by a petitioner. See e.g.,
Brooks v. Tansy, 952 F.2d 409 (10th Cir.) (table case), cert. denied, 504 U.S. 977 (1992). Under
Fed. R. Civ. P. 15(a), a party may amend its pleading only by leave of the court or by written consent
of the adverse party after a responsive pleading is filed. See Gillette v. Tansy, 17 F.3d 308,312 (10th
Cir. 1994). The grant or denial of leave is committed to the discretion of the district court. Hayes
v. Whitman, 264 F.3d 1017, 1026 (10th Cir. 2001). The district court “should freely grant leave to
amend when justice so requires.” Foman v. Davis, 371 U.S. 178, 182 (1962) (quotation marks
omitted); Stafford v. Saffle, 34 F.3d 1557, 1560 (10th Cir. 1994).

Although amendment should be liberally permitted, amendment should be denied when it
would be futile. See Foman, 371 U.S. at 182; Lind v. Aetna Health, Inc., 466 F.3d 1195, 1199 (10th
Cir. 2006). A court may deny a motion to amend as futile if the proposed amendment would not
withstand a motion to dismiss or if it otherwise fails to state a claim. Ketchum v. Cruz, 961 F.2d
916,920 (10th Cir.1992). The issue is not whether a petitioner “will ultimately prevail, ‘but whether
the claimant is entitled to offer evidence to support the claims.”” Wolfson v. Nutt, 2009 U.S. Dist.
LEXIS 64119 (D. Kan. July 24, 2009) (quoting Swierkiewicz v. Sorema N.A., 534 U.S. 506, 511
(2002) (citation omitted). However, amendment is not required where a court must dismiss a cause

of action for failure to state a claim when “it appears beyond a doubt that the plaintiff can prove no
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set of facts in support of his claim which would entitle him to relief,” Beedle v. Wilson, 422 F.3d '
1059, 1063 (10th Cir. 2605) (quoting Conley v. Gibson, 355 U.S. 41, 45-46 (1957)), or when an
issue of law is dispositive, Neitzke v. Williams, 490 U.S. 319, 326 (1989).

B. Habeas Rules Require Presentation of All Reasonably Known Claims.

Regarding an original petition, the Habeas Rules require that the “petition must: ... specify
all the grounds for relief available to the petitioner” and “state the facts supporting each ground.”
See Habeas Rule 2. Pursuant to Local Rule 9.1 (b)(15), “[e]very petition . . . shall contain the
following information: . . . . In concise form, the grounds upon which petitioner bases his or her
allegations that he or she is held in custody unlawfully or that his or her sentence in illegal, imposed
in an illegal manner,‘ or should be reduced; the facts which support each of the grounds; whether any
such grounds have been previously presented to any court by petition, motion or application; if so,
which grounds have been previously presented and in what proceedings; if any grounds have not
been previously presented, which grounds have not been presented and the reasons for not presenting
them.” Likewise, Local Rule 9.1(e), repeats this admonition and is titled, “All Grounds for Relief
Required; Successive Petitions.” This rule states, “Petitions and motions for post-conviction relief
submitted pursuant to this rule shall specify all grounds for relief which are available to the petitioner
or movant and of which he or she has or by the exercise of reasonable diligence, should have
knowledge.” Id.

As itrelates to a traverse, the Habeas Rules state that “[t]he allegations of a return to the writ
of habeas corpus or of an answer to an order to show cause in a habeas corpus proceeding, if not

traversed, shall be accepted as true except to the extent that the judge finds from the evidence that
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they are not true.” 28 U.S.C. § 2248. “The petitioner may submit a reply to the respondent’s answer
or other pleading within a time fixed by the judge.” Habeas Rule 5(e).
II. ARGUMENT

This Court should strike Petitioner’s Traverse because he has presented an entirely new set
of allegations that could have been presented earlier to the military courts or in the original Petition.
Petitioner raises new claims of ineffective assistance of counsel, systemic racial discrimination,
denial of recommendations related to Presidential approval of his death sentence, lack of mental
capacity at trial and on appeal, and that fhe military lacked jurisdiction. (Doc. 42) However,
Petitioner’s new claims are futile amendments that are governed by the well-settled standards for
habeas review of capital courts-martial.

A. This Court Should Strike the Traverse Because it Raises Previously Known
Grounds.

Petitioner’s Traverse exceeds the scope of the Habeas Rules. It is more than a permissible
reply to the Answer and Return because it raises at least four new claims in Grounds 17, 19-21.
(Doc. 42, at 4-5). Additionally, Petitioner has recast many of his original claims to assert an
alternative argument of ineffective assistance of counsel in Grounds 4, 13, and 14. (Doc. 20, at 3-4).
Rather than narrowing the issues, the Traverse adds new claims and suggests further claims are
forthcoming following discovery.

Petitioner could have raised his new ineffective assistance of counsel claims within the
military court system on direct appeal when he previously raised similar claims. (Doc. 20, at 117-

130).
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Petitioner also could have raised his jurisdictional challenge on direct appeal. The issue
asserted by Petitioner arises from Loving v. United States, 517 U.S. 748 (1996). Hence, Petitioner
could have timely raised this claim while his case was on direct appeal where he raised other
jurisdictional challenges to his court-martial. (Doc. 20-2, at 15, AE XXVTII, at 16, AE XXXII).

Petitioner’s Traverse also raises new factual allegations that were reasonably available prior
to the filing of the original Petition. Petitioner attaches additional declarations from distant relatives,
former neighbors, and former military co-workers procured nearly 20 years after his court-martial.
Petitioner could have obtained this information earlier because at all times relevant, he continued
to be represented by military defense counsel. He could have sought civilian defense counsel by
pursuing federal habeas review as early as 2001. As demonstrated in the Answer and Return, (Doc.
20), Petitioner’s proposed amendment should be denied because the new factual allegations merely
support claims that are not subject to review by this Court because the military courts gave them full
and fair consideration. ‘See, e.g., United States v. Pinson, 584 F.3d 972, 977 (10th Cir. Okla. 2009)
(no abuse of discretion in denying leave to amend where amendment only provided additional facts
to claims district court found legally flawed).

Consequently, this Court should strike the Traverse because Petitioner cannot just file claims

as they come to him. Burbage, 280 Fed. Appx. 777, 783.

B. This Court Should Strike the Traverse Because Review is Not De Novo.
This Court should strike Petitioner’s Traverse because it attempts to convert a habeas case
into a de novo re-trial. To the contrary, the Supreme Court has recognized that the trial or the court-

martial is the “main event” in the criminal justice system, rather than a “tryout on the road” for what

will later be the determinative federal habeas hearing. Wainwright v. Sykes, 433 U.S. 72,90 (1977).
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1. Petitioner’s new claims are futile amendments under the governing standard of habeas review.

Petitioner’s new claims are not subject to review by this Court because he failed to raise or
attempt to raise them before the military courts. The federal civil courts have jurisdiction over
habeas corpus actions filed under 28 U.S.C. § 2241 by prisoners conyicted at court-martial. See
Burns,346 U.S. 137,139 (1953). However, review of these actions is very limited. “This court does
not simply function as another appellate court that reviews all errors raised by a military prisoner.
Nor is a military appellate couft a ‘lower court.”” Piotrowski v. Commandant, USDB, Case No. 08-
cv-03143-RDR, n. 6 (D. Kan. Dec. 22,2009). This Court’s review is more limited in military cases
because “the military has its own independent criminal justice system gov‘erned by the Uniform Code
of Military Justice.” Lips v. Commandant, USDB, 997 F.2d 808, 810 (10th Cir.), cert. denied, 510
U.S. 1091 (1993). In Burns, the Supreme Court reviewed the capital court-martial conviction of a
service-member and a plurality of the Supreme Court stated that the district court may not review
challenges to military courts-martial de novo unless the military courts have “manifestly refused to
consider those claims.” Burns, 346 U.S. at 142.; Templar v. Harrison, 298 Fed.Appx. 763, 764
(10th Cir. 2008). Where the military courts have given “full and fair consideration” to the claims
presented in a petition, a federal court may not grant habeas relief “simply to re-evaluate the
evidence,” and should deny the petition. Lips, 997 F.2d at 810-11 (quoting Burns, 346 U.S. at 142).
If an issue was presented to the military courts, the issue will be viewed as having received full and
fair consideration, even if that court’s opinion summarily disposed of the issue. Watsonv. McCotter,
782 F.2d 143, 145 (10th Cir.), cert. denied, 476 U.S. 1184 (1986); Lips, 997 F.2d at 812 (fact that
military court did not specifically address issue in a written opinion is not controlling.). An issue

received full and fair consideration if it was “briefed and argued”. See id. The burden is on the
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petitioner to establish that the review in the courts-martial was “legally inadequate”. Watson, 782
F.2d at 144 (citing Burns, 346 U.S. at 146).

Finally, it has long been settled that a federal court “will not entertain petitions by military
prisoners unless all available military remedies have been exhausted.” Schlesinger v. Councilman,
420 U.S. 738,758 (1975); Noyd v. Bond, 395 U.S. 683, 693 (1969)(recognizing “general rule that
habeas corpus petitions from military prisoners should not be entertained by federal civilian courts
until all available remedies within the military court system have been invoked in'vain™). If a claim
was not presented to the military courts, the federal habeas court considers the claim waived and not
subject to review. Watson, 782 F.2d at 145; Templar v. Harrison, 2008 WL 754925 (D.Kan. Mar.
19, 2008), aff’d, 298 Fed.Appx. at 763. The waiver doctrine is intended to prevent a party from
“sandbagging” and holding back arguments in hopes of finding a more sympathetic audience on
appeal. See Wainwright, 433 U.S. 72, 89.

2. Petitioner’s new claims are futile amendments.

Petitioner’s Grounds 11 and 12 raise an ineffective assistance of counsel claim premised on
the use of a hind-sight social history investigation that may have generated additional mitigating
materials. However, this new evidence is not grounds for relief under the governing standard of
habeas review of a court-martial conviction. See Burns, 346 U.S. 137, 139; Watson, 782 F.2d 143,
145. Nor is Petitioner’s purported new evidence grounds for relief under the standard for evaluating
ineffective assistance claims challenging counsel’s efforts in collecting and presenting mitigation
evidence. See Bobbyv. Van Hook, __U.S. __, 130 S. Ct. 13 (Nov. 9, 2009)(reversing Sixth Circuit
and finding no ineffectiveness where cumulative evidence from distant relatives only added minor

additional details to mitigation evidence defense counsel already had). Petitioner is asking this Court
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to look beyond this limited standard of review and allow new claims and new evidence on his mental
health status, Doc. 42. The record shows that Petitioner thoroughly briefed the mental health issues
presented in Petitioner’s current Petition. Compare Doc. 17, at 85-92 and 95-97, with Doc. 20, at
97-111, 117-130 and 143-147. Those submissions contain a detailed explanation of the lengthy
procedural history of this matter, the relevant facts, and a statement of the applicable standard of
review applicable to such claims in the court-martial. Prior to Petitioner’s court-martial, the
convening authority approved Petitioner’s request for a sanity board which determined that Petitioner
was mentally responsible for the charged offenses and that he had the mental capacity to stand trial.
On appeal, the military appeals court ordered a second sanity board, which found Petitioner mentally
competent to understand his trial and appellate proceedings and confirmed his competency to
participate in the appellate process. Later, the military appeals court also granted a second request
for additional medical and neuropsycﬂological testing which indicated that Petitioner was sane at the
time of the offense and during the appellate proceedings. The record contains substantially more
than a summary disposition of Petitioner’s claims and such a disposition is sufficient. See Watson,
782 F.2d 143. Therefore, Petitioner’s claims related to his mental health status were given full and
fair consideration in the military courts and Petitioner is not entitled to additional review in this

action. Consequently, amendment of the Petition is futile.

Petitioner’s Ground 17 is a substantially new claim because he raises for the first time that
his death sentence was the result of racial discrimination because of supposed statistical evidence
that a establishes a correlation between minority defendants who murder a non-minority victim.
(Doc. 42, at 175). However, a civilian version of this dubious claim failed to establish a

constitutional violation as noted in McClesky v. Kemp, 481 U.S. 279, 292 (1987)(finding no
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constitutional violation where, at most, the Baldus study indicates an apparent discrepancy that
appears to correlate with race and that Baldus study does not demonstrate a constitutionally
significant risk of racial bias affecting the State of Georgia capital sentencing process). Tellingly,
Dr. Baldus does not even attempt to allege that there was any actual racial bias by any of the
decision-makers in Petitioner’s case. See, e.g., McCleskey, 481 U.S. at 291 n.7 (noting that Dr.
Baldus testified that he could not say to a moral certainty that race had influenced the process in
McCleskey’s case). Moreover, even if accepted as accurate, Petitioner’s data and conclusions are
clearly insufficient to establish an inference of systemic racial discrimination because the data clearly
shows that it is the aggravated nature of the offense which is the dominant factor in the imposition
of the death penalty. (Doc. 42-4, attach. 74, Table 1). Notwithstanding any apparent statistical
discrepancies in the military justice system, Petitioner received the death sentence because he
brutally robbed, raped, sodomized, and murdered two women in a manner reflecting that these
women, a newly-wed and a mother of three, were dehumanized and tortured. * (Doc. 20, at 12-14).
Consequently, supplement of the Petition with this ground would be futile because this claim cannot

survive a motion to dismiss for failure to state a claim.

% Dr. Baldus’ investigation is no more persuasive in this case than it was in McClesky.
481 U.S. 279. Dr. Baldus has made a cottage industry and academic career out of attempting to
use data and statistics to assert racial discrimination in the application of the death penalty at the
state and federal level, and now in the military. Interestingly, a forthcoming paper using the
same or substantially similar data does not assert that the military is racially biased in application
of the death penalty, but instead that the military death penalty is properly limited and not
arbitrary because it is reserved primarily for those offenses that directly impact military command
and control. See Impact of Civilian Aggravating Circumstances on the Military Death Penalty:
Another Chapter in the Resistance of the Armed Forces to the Civilianization of Military Justice,
1984-2005; available at: http://papers.sstn.com/sol3/papers.cfm?abstract id=1367428#.

10.
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Petitioner’s Ground 19 raises a new claim that he was denied access to recommendations by
the Army to the President related to the approval of his capital court-martial pursuant to Article 71,
UCMJ. (Doc. 42, at 188). Petitioner was aware that these items would not be provided to him as
early as March 2003. (ARO0216; AR0223). To the extent Petitioner asserts error under the Freedom
of Information Act, 5 U.S.C. § 552, regarding denial of his FOIA requests, his claim is futile. Under
the FOIA, a complaint is moot where a complainant “has already received all of thé information to
which he is entitled under the law.” Isasi v. Office of the Att’y Gen., 594 F. Supp. 2d 12, 13 (D.D.C.
2009). Here, Petitioner has received all relevant documents and the Army is permitted to withhold
these recommendations. See Loving v. DOD, 550F.3d 32, 40 (D.C. Cir. 2008), cert denied, __U.S.
_» 130 S. Ct. 394 (Oct. 13, 2009)(denying FOIA request for Army recommendations to President
by soldier facing capital court-martial sentence). Hence, Ground 19 is a futile amendment because
he cannot state a claim for relief or the issue of law is dispositive against his claim.

Petitioner’s Ground 20 raises a new claim of incompetency at trial and on appeal based on
recent mental evaluations by privately funded experts who recently interviewed Petitioner for the
first time but can now conclude that in 1988, he was incompetent. (Doc. 42, at 195). Petitioner’s
competency was reviewed and confirmed on multiple occasions prior to trial and during his appeal.

(Doc. 20-2, at 2-3, and 9-15). Petitioner cannot obtain a “third bite at the apple” simply because a
new group of privately funded psychiatrists have created a defense different than that considered by
numerous experts originally chosen by Petitioner at his court-martial over two decades ago. Harris
v. Vasquez, 949 F.2d 1497, 1517 (9th Cir. Cal. 1991) (rejecting petitioner’s attempts to conduct a
“battle of experts” to advance his constitutional claims). In the Tenth Circuit, “[w]hen an issue is

briefed and argued before a military board of review, we have held that the military tribunal has

11
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