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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

RONALD GRAY, : No. 02-CR-116
Private, U.S. Army, :
: CAPITAL HABEAS
Petitioner, : UNDER 28 U.S.C. § 2241
_V_
ERIC BELCHER, :
Colonel, U.S. Army, : CASE NO: 08-3289 - RDR
Commandant, :

U.S. Disciplinary Barracks,
Fort Leavenworth, Kansas,

Respondent.

PETITIONER’S REPLY IN SUPPORT OF HiS REQUEST THAT
THE COURT AWAIT THE ACTION OF THE MILITARY COURTS
BEFORE TAKING DISPOSITIVE ACTION IN THIS CASE

Petitioner, through counsel, respectfully submits the following reply brief in support of his
Request That the Court Await the Action of the Military Courts Before Taking Dispositive Action
in This Case (the “Request”) and states:

1. Petitioner submitted his Request on February 14, 2010. On February 25, 2010, the
Army filed an opposition entitled Respondent’s Response in Opposition to Petitioner’s “Motion to
Stay Proceedings ” (the “Opposition”). As its title reflects, the Army’s Opposition mischaracterizes
the Request as a motion to stay these proceedings. See also Opp. at 8, 11-12, 16.

2. The Request was not a motion to stay and, to the contrary, expressly asked that the

Court maintain this case on its active docket in order to permit the parties to continue briefing

relevant developments in the law and any other preliminary issues of concern to the Court, and in
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order to keep the Court apprised of the course of the military court proceedings. Req. at 4. The
Request also stated that, if the Court believes it must consider formal stay and abeyance of these
proceedings, Petitioner would brief that issue at the Court’s direction. See id. at 4 n.4 (citing non-
AEDPA capital cases where proceedings were stayed pending exhaustion). Petitioner therefore will
continue on that path and will only address the propriety of a formal abeyance if the Court denies
the pending Request and/or so directs.'

3. Petitioner additionally responds to three of the Army’s contentions. First, the Army
claims that Petitioner’s recent filing in the military courts amounts to “his own concession that those
seven claims have not been exhausted.” Opp. at 13; accordid. at 15, 16. Thatis untrue. Petitioner’s
filing was prompted by the Army’s assertion of a non-exhaustion defense as to various claims and
sub—claims in the amended habeas petition. Petitioner concedes only that the Army has raised the
issue and that the military courts should be given the first opportunity to address it. See Req. Ex. 1
at 8-9. Indeed, Petitioner believes that some of the Army’s non-exhaustion assertions are “specious”
and “groundless,” but nonetheless pled all of the purportedly unexhausted claims in his coram nobis
petition so that the military courts could review them “to the extent” that those courts agree with the
Army’s assertion of non-exhaustion. See id. at 40, 57, 119-20.

4. Second, and relatedly, the Army ignores the fact that it has asserted non-exhaustion
in vague and general terms, and only as to certain parts of some claims. See, e.g., Opp. Pet’r’s Mot.
Am. (Doc. 44) at 5, 8. The Army thus mischaracterizes Petitioner’s military court filing as

containing “seven of the twenty-one claims pending before this Court.” Opp. 1-2; see id. at 11-12.

' As expected, the military courts are moving expeditiously in this matter and have already
set a briefing schedule, which is attached hereto for the Court’s information.

2
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Even a cursory reading of the coram nobis petition, however, reveals that Petitioner erred on the side
of over-inclusiveness and that the line between which claims, and which claim-parts, have and have
not been exhausted is unclear. See Req. Ex. 1 at 60, 119 (explaining that Petitioner has submitted
claims to the military courts in “an abundance of caution”). It is neither practical nor necessary for
this Court to attempt to draw that line before the military courts have the opportunity to do so.

5. Finally, the Army’s seventeen-page Opposition, in which it invokes different,
conflicting lines of case law to argue against a stay, underscores the significant uncertainty and
additional litigation that could result from the Court’s consideration of formal stay and abeyance.
Compare Opp. at 10 (arguing that “federal district courts must dismiss mixed habeas petitions”) with
id. at 16 (arguing that a “federal district court has discretion to stay a mixed petition™) (citations
omitted). While Petitioner believes that this Court can exercise its discretion to stay these
proceedings, see Req. at 4 n.4 (citing cases), the better course would be to maintain this case on the
Court’s active docket so that the parties can continue briefing relevant matters and so that this

litigation can proceed promptly, as necessary, upon completion of the military court proceedings.

WHEREFORE, Petitioner respectfully requests that this Court maintain this matter on its active
docket and await final action by the military courts before taking dispositive action in this case.
Further, Petitioner requests leave to brief the propriety of formal abeyance if the Court decides to

address that issue.
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Respectfully Submitted,

/s/ Billy Nolas

Billy H. Nolas (PA 83177)

Shawn Nolan (PA 56535)

Timothy Kane (PA 210128)
Federal Community Defender Office for the
Eastern District of Pennsylvania
Capital Habeas Unit

Suite 545 West — The Curtis Center
Philadelphia, PA 19106

(215) 928-0520

Facsimile: (215) 928-0826

Billy Nolas@fd.org

Shawn Nolan@fd.org

Timothy Kane@fd.org

/s/ Thomas J. Bath, Jr.

Thomas J. Bath, Jr. #12971
Bath & Edmonds, P.A.

Historic Voigts Building

7944 Santa Fe Drive

Overland Park, Kansas 66204
(913) 652-9800

Facsimile: (913) 649-8494
tom@bathedmonds.com

/s/ Mark Tellitocci

Mark Tellitocci, Colonel, U.S. Army
Defense Appellate Division

U.S. Army Legal Services Agency
901 North Stuart Street, #340
Arlington, Virginia 22203
TellitocciM@conus.army.mil
StephensW @conus.army.mil

Counsel for Petitioner, Private Ronald Gray

Dated: March 7, 2011
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CERTIFICATE OF SERVICE

I hereby certify that on March 7, 2011, the foregoing Petitioner’s Reply in Support of His Request
that the Court Await the Action of the Military Courts Before Taking Dispositive Action in This Case
was served through the Court’s electronic delivery system upon the following:

Thomas G. LUEDKE

Office of United States Attorney
290 U.S. Courthouse

444 S.E. Quincy

Topeka, KS 66683-3592

/s/ Timothy Kane
Timothy Kane

Counsel for Petitioner
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UNITED STATES ARMY COURT OF CRIM

United States Army, Petitioner

United States Army, Commandant,
United States Disciplinary Barracks,
Fort Leavenworth, Kansas, Respondent

On 11 February 2011, Petitioner filed with this court a
Extraordinary Relief in the Nature of a Writ of Coram Nobis.

NOW, THEREFORE, IT IS ORDERED:

703-696-8777 >>

Before
TOZZI, JOHNSON, and BURTON
Appellate Military Judges

Inmate RONALD GRAY

V.
Colonel ERIC BELCHER,

ARMY MISC 20110093

7/11 Page 1 of 2
2159280826 P 2/3

INAL APPEALS

Petition for

1. That the Government Appellate Division shall answer the pleadings which have

been filed by counsel for Petitioner within thirty (30) days of

2. That Petitioner may file a reply to the Government’s answe
days of receipt of the Government’s answer to this order.

DATE: 17 February 2011

CF: JALS-DA
JALS-CR3
JALS-CCR
Petitioner

Billy H. Nolas, Esq.

Timothy Patrick Kane, Esq.

FOR THE COURT:

MAYCOLM H. S&UIR
Clerk of Court

JALS-GA
JALS-TJ
JALS-CCZ
Respondent

Shawn Nolan, Esq.

this order;

r within thirty (30)

ES, JR.
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