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APPELLANT’S BRIEF AND ASSIGNMENTS OF ERROR 

Case No. 200900412

Tried at Naval Station Pearl Harbor, Pearl Harbor, HI, on various dates between 1 October 2008 and 24 April 2009 before a general court-martial convened by Commanding General, 3rd Marine Division(-)(REIN).

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

Assignments of Error
I
whether THIS COURT CAN CONDUCT AN ARTICLE 66, UCMJ REVIEW WHERE THE TRIAL COURT DID NOT SPECIFY WHICH VIDEOS FORMED THE BASIS OF appellant’s CONVICTION FOR KNOWING POSSESSION OF CHILD PORNOGRAPHY. 
II
WHETHER THIS COURT CAN CONDUCT AN ARTICLE 66, UCMJ REVIEW WHERE SUBSTANTIAL AND MATERIAL PORTIONS OF THE RECORD OF TRIAL ARE UNAVAILABLE.

Statement of Statutory Jurisdiction


Appellant received a court-martial sentence that included a punitive discharge.  Accordingly, his case falls within this Court’s Article 66(b)(1), Uniform Code of Military Justice (UCMJ) jurisdiction.

Statement of the Case


A general court-martial, consisting of officer members, tried Appellant on 1 October, 18 November, and 18 December 2008 and 6-10 and 21-24 April 2009.  Contrary to his plea, Appellant was convicted of violating Article 134, UCMJ for knowingly possessing child pornography in violation of 18 U.S.C. § 2252A(a)(5)(A).  Pursuant to his plea, Appellant was found not guilty of violating Article 134, UCMJ for wrongful distribution of child pornography in violation 18 U.S.C. § 2252A(a)(2).
  The members sentenced Appellant to a bad-conduct discharge.
  

On 17 July 2009, the convening authority approved the sentence as adjudged, and, except for the bad-conduct discharge, ordered it executed.
 
Statement of Facts

Appellant was accused of knowingly possessing twenty-two video files of child pornography.  During deliberations the members questioned the military judge about findings by exceptions and substitutions.
  In part, the military judge instructed:

So you’re going to have to take all 22 of them and you’re going to have to decide, and the vote always has to be seven or more for it to meet the element.  And if you do 22 and you only have 6 that meets the two-thirds vote, then you would have to modify the specification to reflect the findings of the Court.
  

By exceptions and substitutions the members found Appellant guilty of knowingly possessing only four of the twenty-two alleged video files of child pornography.
  However, the record does not indicate which four video files formed the factual basis of the members’ findings of guilty and which eighteen video files formed the factual basis of the members’ findings of not guilty.      
Summary of Argument
Because the trial court failed to specify which video files Appellant was convicted of knowingly possessing, this Court cannot conduct a proper Article 66 factual sufficiency review.  Appellant’s conviction should be set aside and, because double jeopardy principles prevent a rehearing, the affected charge and specification should be dismissed with prejudice and the sentence set aside. 
This Court cannot conduct its Article 66 review of Appellant’s case because the record is incomplete in that the twenty-two video files introduced within Prosecution Exhibit 11 are either missing or cannot be viewed.  This Court should set aside the findings and sentence.
Argument
I
BECAUSE THE TRIAL COURT DID NOT SPECIFY WHICH VIDEOS FORMED THE BASIS OF appellant’s CONVICTION FOR KNOWING POSSESSION OF CHILD PORNOGRAPHY, THIS COURT CANNOT CONDUCT A PROPER APPELLATE REVIEW UNDER ARTICLE 66, UCMJ AND DOUBLE JEOPARDY PREVENTS A REHEARING. 

A Court of Criminal Appeals cannot conduct a proper Article 66 factual sufficiency review of a conviction if it cannot determine what conduct forms the basis of that conviction.
  As the Court of Appeals for the Armed Forces (C.A.A.F.) stated in United States v. Walters:

The Court of Criminal Appeals could not conduct a factual sufficiency review of Appellant’s conviction because the findings of guilty and not guilty do not disclose the conduct upon which each of them was based.  Appellant has a substantial right to a full and fair review of his conviction under Article 66(c) and the ambiguity in the court-martial’s findings results in material prejudice to that right.  See Article 59(a), UCMJ, 10 U.S.C. § 859(a)(2000).

In the present case, as in Walters, the trial court did not specify the conduct upon which the guilty finding was based.  Thus, this Court does not know which four video files formed the basis of Appellant’s conviction for knowingly possessing child pornography.  Accordingly, this Court is unable to conduct an appropriate Article 66 review and the findings and sentence should be set aside and dismissed.  In addition, the dismissal should be with prejudice due to the constitutional protection against double jeopardy.  As explained in Walters:

Finally, the same unique character of the verdict that precludes any factual sufficiency review also precludes any rehearing in this matter.  As conceded by the Government at argument, the findings reflect Appellant’s acquittal of all but one of the alleged instances of ecstasy use and any rehearing on those instances is clearly barred by double jeopardy principles.  As such, the inability to identify and segregate those instances of alleged use of which Appellant was acquitted from the “one occasion” that served as the basis for the guilty finding effectively prevents any rehearing.
 

In this case the findings reflect Appellant’s acquittal of knowing possession of eighteen video files and any rehearing on those videos is clearly barred by double jeopardy principles.  Since it is impossible to identify and segregate those eighteen video files for which Appellant was acquitted from the four video files that served as the basis of his conviction, any rehearing is prohibited.

Post-Walters, in United States v. Karajman,
 Appellant was charged with committing several acts of misconduct within one specification and found not guilty of a portion of the specification by exception.  The trial court did not clarify which act of misconduct was excepted or indicate a specific instance of conduct that formed the basis of Appellant's conviction.  In applying Walters, the Army Court of Criminal Appeals found: "As in Walters, there is simply no indication in this case as to the factual basis for the finding of guilty[,]"
 therefore, the finding is fatally ambiguous.
  The affected specification was set aside and dismissed.  

The present case is similar to Karajman.  Appellant was charged with numerous acts of misconduct (possession of the subject twenty-two video files) within one specification and found not guilty of a portion of the specification by exceptions and substitutions.  The trial court did not clarify which video files were excepted or which video files formed the basis of Appellant’s conviction.  The findings are fatally ambiguous because they simply do not indicate the factual basis for the finding of guilty.                  
This Court cannot review the record in order to independently determine which video files formed the factual basis of the members’ verdict.  In United States v. Seider, C.A.A.F. held that Courts of Criminal Appeals could not use their Article 66 power to clarify an ambiguous verdict, regardless of the relative weight of the evidence:    

Because the findings of guilty and not guilty do not disclose the conduct upon which each of them was based, the Court of Criminal Appeals cannot conduct a factual sufficiency review of Appellant’s conviction. As we noted in Walters, the Court of Criminal Appeals is prevented from even conducting its factual sufficiency review by the fundamental rule that the “Court of Criminal Appeals cannot find as fact any allegation in a specification for which the fact-finder below has found the accused not guilty.”  Walters, 58 M.J. at 395 (citing United States v. Smith, 39 M.J. 448, 451 (C.M.A. 1994)).

Thus, even if this Court thought that it could clarify the ambiguous verdict in Appellant’s case through a review of the record, it would be precluded from doing so under Walters.  

The military judge had two opportunities to ensure that the members’ findings were clear as to the basis for the conviction.  First, he should have properly instructed the members that if their findings were by exceptions and substitutions they would need to make clear which allegations were the basis for their guilty finding.
  Second, after the military judge examined the findings worksheet but prior to announcement of the verdict, he should have asked the members to clarify their findings.
  It was the responsibility of military judge to ensure that these ambiguities were clarified before the findings were announced and this Court cannot rectify the failure to do so now.

WHEREFORE, Appellant respectfully requests that this Court set aside the finding of guilty and the sentence and dismiss the charge and specification with prejudice. 
II
WHERE SUBSTANTIAL AND MATERIAL PORTIONS OF THE RECORD OF TRIAL ARE UNAVAILABLE, THIS COURT CANNOT CONDUCT AN ARTICLE 66 REVIEW OF APPELLANT’S CASE.


Whether an omission from a record of trial is substantial is a question of law reviewed de novo.
  A complete record of the court-martial proceedings must be prepared in each general court-martial where the sentence adjudged includes death, a dismissal, a discharge, or any punishment that exceeds that authorized by a special court-martial.
  Under R.C.M. 1103(b)(2)(D), exhibits that were received into evidence (or copies, photographs, or descriptions of the exhibits) must be included in the record of trial to make a complete record.   

Substantial omissions give rise to a presumption of prejudice.
  
In the present case, all of the video files in question were admitted into evidence on a DVD as PE 11.  However, when the undersigned counsel attempted to view these video files, he discovered that the files are either missing from PE 11 or cannot be viewed.  The inability to view the files in PE 11 is a substantial omission from the record and creates both actual prejudice and a presumption of prejudice.  

In United States v. Lashley, the Court of Military Appeals (C.M.A.) found omissions to be qualitatively substantial because they related directly to the sufficiency of the Government’s evidence on the merits.
  That is the case here, as four of the missing or unviewable video files were the basis of Appellant’s conviction.  Additionally, the number of images possessed and the degree of obscenity contained in the videos relate directly to the severity of the sentence imposed.      

  WHEREFORE, Appellant prays that this Court set aside the findings and sentence.  
Conclusion

WHEREFORE, Appellant respectfully requests this Court to grant his prayers for relief.   
JEFFREY R. LIEBENGUTH
Capt, USMC
Appellate Defense Division
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� 10 U.S.C. § 866(b)(1)(2006).


� The findings worksheet (AE LXVI) and the record at page 797 indicate Appellant was found guilty of Charge I, Specification 1 and not guilty of Charge II, Specification 2, while the cleansed charge sheet (AE LXIV) lists only one charge and two specifications.  This appears to be nothing more than a technical error. 


� Record (R.) at 825.


� Convening Authority’s Action of 17 Jul 09.  


� R. at 793-94.


� R. at 794.


� AE LXVI (66) at 1.


� United States v. Wilson, 67 M.J. 423, 428(C.A.A.F. 2009); United States v. Seider, 60 M.J. 36, 38 (C.A.A.F. 2004); United States v. Walters, 58 M.J. 391, 397 (C.A.A.F. 2003).


� Walters, 58 M.J. at 397.


� Walters, 58 M.J. at 397.


� United States v. Karajman, No. 20061003, 2007 CCA LEXIS 594, unpublished op. (Army Ct.Crim.App. 10 Sep 2007).


� Id. at 4.


� Id. at 5.


� Seider, 60 M.J. at 38 (emphasis added).  


� United States v. Augspurger, 61 M.J. 189, 192 (C.A.A.F. 2005).


� Id.


� Id. at 193 (citing Walters, 58 M.J. at 397).


� United States v. Stoffer, 53 M.J. 26, 27 (C.A.A.F. 2000). 


� Art. 54(c)(1)(A), UCMJ.  


� United States v. Lashley, 14 M.J. 7, 9 (C.M.A. 1982).  


� Id.   





1
10

