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Case No. 200900412
Tried at Naval Station Pearl Harbor, Pearl Harbor, HI, on various dates between 1 October 2008 and 24 April 2009 before a General Court-Martial convened by Commanding General, 3rd
Marine Division(-)(REIN).

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

Errors Assigned
I.
WHETHER THIS COURT CAN CONDUCT AN ARTICLE 66, UCMJ REVIEW WHERE THE TRIAL COURT DID NOT SPECIFY WHICH VIDEOS FORMED THE BASIS OF APPELLANT’S CONVICTION FOR KNOWING POSSESSION OF CHILD PORNOGRAPHY.
                     II.

WHETHER THIS COURT CAN CONDUCT AN ARTICLE 66, UCMJ REVIEW WHERE SUBSTANTIAL AND MATERIAL PORTIONS OF THE RECORD OF TRIAL ARE UNAVAILABLE. 
Statement of Statutory Jurisdiction

Appellant’s approved sentence includes a bad-conduct discharge.  Accordingly, this Court has jurisdiction pursuant to Article 66(b)(1), Uniform Code of Military Justice (UCMJ), 10 U.S.C. § 866(b)(1) (2000). 
Statement of the Case
A panel of officer members sitting as a general court-martial convicted Appellant, contrary to his plea, of knowingly possessing child pornography in violation of 18 U.S.C. § 2252A(a)(5)(A), incorporated into the UCMJ through Article 134, UCMJ, 10 U.S.C. § 934 (2000).  The Members sentenced Appellant to a bad-conduct discharge.  The Convening Authority approved the sentence as adjudged and, except for the punitive discharge, ordered it executed.  
Statement of Facts

The Government charged Appellant with knowingly possessing 22 video files of child pornography.  (Charge Sheet.)  The language of the Specification read:

In that Private First Class Coty J. Saxman, U.S. Marine Corps, on active duty, did, at Building 7062, on board Marine Corps Base, Kaneohe Bay, Hawaii, on or about December 14, 2007, knowingly possess, on land under the control of the Government of the United States, twenty two (22) video files of child pornography in violation of 18 U.S.C. § 2252A(a)(5)(A).

(Charge Sheet.)  Notably, the language “on divers occasions” was not in the Specification.

After beginning deliberations the Members questioned the Military Judge about the relevant majority for a finding by exceptions and substitutions.  (R. at 793-94; Appellate Ex. LXVII.)  The Military Judge instructed the Members that at least two-thirds of them had to conclude that each video file satisfied the elements, and if two-thirds of the Members did not agree that a particular video file satisfied the elements, the specification should be modified by exceptions and substitutions to reflect the number of video files that at least two-thirds of the Members agreed satisfied the elements.  (R. at 793-94.)  The Members found Appellant guilty of knowingly possessing four of the 22 video files of child pornography, by exceptions and substitutions.  (Appellate Ex. LXVI; R. at 797.)
Other facts necessary for a resolution of the assigned errors are included in the argument below.
Summary of Argument
I.  This verdict is not ambiguous because the Court of Appeals for the Armed Forces’ (CAAF) holding in United States v. Walters does not control this case.  58 M.J. 391 (C.A.A.F. 2003).  Walters is limited to cases involving multiple discrete offenses charged in a single specification “on divers occasions” —Appellant was charged with a single substantive offense.  Walters, therefore, does not apply.  But even if this Court believes Walters extends to this Specification, this Court can still properly conduct its Article 66, UCMJ, review because the CAAF has said that members can convict an accused of more than one act without clarifying which acts.

II.  The record is complete.  The video files within Prosecution Exhibit 11 can be viewed by contacting Mr. Jordan Sallis from NCIS at (202) 433-8865.  Mr. Sallis is located in the fourth floor of Building 111 on the Washington Navy Yard.
Argument
I.

WALTERS DOES NOT APPLY BECAUSE APPELLANT WAS NOT CHARGED “ON DIVERS OCCASIONS,” BUT EVEN IF WALTERS ENCOMPASSES THIS SPECIFICATION, THIS COURT’S ARTICLE 66, UCMJ, REVIEW IS UNAFFECTED BECAUSE THE MEMBERS CONVICTED APPELLANT OF MORE THAN ONE VIDEO FILE OF CHILD PORNOGRAPHY. 
A.   Standard of Review

Whether a verdict is ambiguous and precludes a Court of Criminal Appeals from performing its review under Article 66, UCMJ, is a question of law reviewed de novo.  United States v. Rodriguez, 66 M.J. 201, 203 (C.A.A.F. 2008) (citation omitted).
B.   Discussion

1.  Walters only applies when multiple discrete offenses 
         are charged within a single specification using “on   

         divers occasions” language.

In Walters, the CAAF held that when the fact-finder excepts “on divers occasions” from a specification without specifying which single instance of misconduct serves as the basis for the conviction, the findings are ambiguous.  58 M.J. at 396-97.   As a result, the Court of Criminal Appeals cannot conduct its Article 66, UCMJ, review.  Id.
Walters does not apply here.  The Government did not charge Appellant with multiple discrete offenses within a single specification.  (Charge Sheet).  The Government charged Appellant with a one relevant substantive offense, possession of child pornography “on or about December 14, 2007 . . . .”  (Charge Sheet.)  The number of video files did not entail discrete offenses; they simply gave notice to Appellant as to how many video files the Government intended to prove.  The Members, therefore, did not except out a substantive offense, interject ambiguity, and create a Walters issue.
Appellant cites one case that has extended Walters to a specification not involving multiple offenses charged “on divers occasions”—a per curiam opinion from the Army Court of Criminal Appeals.  (Appellant’s Br. at 6) (citing United States v. Karajman, No. 20061003, 2007 CCA LEXIS 594 (A. Ct. Crim. App. Sep. 10, 2007)).  A month after the Army released Kajarman, however, the CAAF expressly limited its holding in Walters:  “Walters applies only in those ‘narrow circumstance[s] involving the conversion of a ‘divers occasions’ specification to a ‘one occasion’ specification through exceptions and substitutions.’”  United States v. Brown, 65 M.J. 356, 358 (C.A.A.F. Nov. 30, 2007) (quoting Walters, 58 M.J. at 396) (alteration in original).  Appellant was not charged “on divers occasions.”  (Charge Sheet.)  This Court, therefore, should not follow the Army’s per curiam opinion and extend Walters to a case without multiple offenses charged in a single specification using “on divers occasions.” 

2.  Because the Members convicted Appellant of more than
         one video file of child pornography no Walters type 
         ambiguity exists.  

Even if this Court elects to treat the Specification the same as one charged “on divers occasions,” this Court can still properly conduct its review under Article 66, UCMJ.  Post-Walters, the CAAF has stated that members need only find that the accused committed more than one act, when charged with multiple acts:  “When members find an accused guilty of an ‘on divers occasions’ specification, they need only determine that the accused committed two acts that satisfied the elements of the crime as charged—without specifying the acts, or how many acts, upon which the conviction was based.”  United States v. Rodriguez, 66 M.J. 201, 203 (C.A.A.F. 2008) (citing Brown, 65 M.J. at 359).
The Air Force Court of Criminal Appeals quoted this passage from Rodriguez and held that despite the lack of clarity in a verdict with multiple misuses of a Government Travel Card, the verdict was not ambiguous because at least two of the card uses were legally and factually sufficient.  United States v. Jones, 66 M.J. 704, 708 (A.F. Ct. Crim. App. 2008), rev. denied, 2008 CAAF LEXIS 1402 (C.A.A.F. Dec. 10, 2008).  Since the Members convicted Appellant of more than one video file of child pornography, this Court should similarly find that no Walters type ambiguity exists.  
Accordingly, even if this Court chooses to treat a specification alleging multiple videos of child pornography as an “on divers occasions” specification—no Walters ambiguity exists.  This Court, thus, can properly conduct its Article 66, UCMJ, review.
II.
THE RECORD IS COMPLETE AND THIS COURT CAN CONDUCT ITS ARTICLE 66, UCMJ, REVIEW.

No substantial omission from the record exists.  Although Prosecution Exhibit 11 did not function properly in the Court’s video equipment, undersigned counsel verified that it functions properly in NCIS’s video equipment.  Should this Court wish to view Prosecution Exhibit 11, it may do so by contacting Mr. Jordan Sallis at (202) 433-8865.  He is located on the fourth floor of Building 111 in the Washington Navy Yard.  Accordingly, this Court can properly carry out its duty under Article 66, UCMJ, and no substantial omission from the record exists.   
Conclusion

The Government respectfully requests that this Court affirm the findings and sentence as adjudged and approved below.  
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