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From: Judge Advocate General
To: Distribution

Subj: REPORT ON THE STATUS OF MILITARY JUS'I‘IICE IN THE NAVY

1. The pubject report describes and assesses how the Navy JAG
Corps executed its statutory mission of military justice over
the couxrse of the past 20 years, with particular focus on the
competence of the key participants, counsel and judges. Of wmost
significance, it deacribes how an environment developed in which
a case such as United States v. Foster languished without proper
post-trial attention. As such, this report is an essential
reference and will be made reguired reading for all those in the
JAG Corps who have responsibility for military justice and
court-martial litigation. I commend the working group for its
hard work, insight and frank assessment.

2. 1T specifically concur in the conclusion that the principal
lesson learmed is that the JAG Corps has not maintained a
consistent focus on military justice and the litigation of
courts-martial. This is so despite the fact that there have
been warning signs of institutional weakness in how we have
supported and advanced military justice, and litigation
expertise in particular. These warning signs include examples
of failure in individual cases. Going forward, the Navy JAG
Corps must be able to competently and fairly prosecute and
zealously defend any charges referred for trial by court-
martial. This encompasses the investigation and preferral of
charges to final disposition on appeal, and includes the
simplest to the most complex cases. With respect to appeals,
military service members are entitled to receive diligent and
timely review of their cases. To accomplish this, we wust stay.
focused on military justice as our statutory mission. This can
only be accomplished through regular, periodic assessments of
our competence and a mindset of continuous improvement. '



Subj: REPORT ON THE STATUS OF MILITARY JUSTICE.IN THE NAVY

3. I also concur that actions taken prior to the case of United
States v. Foster, and which led to it being identified and
disposed of, have given us a current trial and appellate bench
and bar that is competent, dedicated, and eager to serve.
Initiatives such as continuous reassessment of Naval Justice
School curriculum, the evolution of Naval Legal Service Command,
advances in electronic case management and tracking, the Sea
Enterprise Panel on the Trial Judiciary, our Reserve Total Force
construct, the Judicial Screening Board, and the Military
Justice Litigation Careex Track have placed our Navy JAG Corps
in a position to correct the remaining institutional
deficiencies noted in the report, and to effectively and
efficiently respond to military just;ce needs at both the txial
and the appellate level.

4. Subject to the foregeing comments, the lessons learned and
recommendations in the subject reporxt are approved, and I direct
implementation of those recommendations as set forth in
enclogsure (2) of the basic correspondence.
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From: Captain Daniel E. O’Toole, JAGC, U.S. Navy
To: Judge Advocate General

Subj: REVIEW TO ENSURE COMPETENCY IN MILITARY JUSTICE PRACTICE

Ref: (a) Judge Advocate General ltr 5810 Ser 00/0057 of
4 May 09

Encl: (1) Report om the State of Military Justice - 2009
(2) Plan of Action and Milestones

1. Enclosure (1) is forwarded pursuant to reference (a).

2. Pursuant to your direction in reference (a), enclosure (1)
focuses on military justice processes and policies, including
the retrospective needed to understand the Foster case in
context, and assesses the current level of competency in
military justice and military justice litigation.

3. Enclosure (1) contains lessons learned and recommendations
in each of its four parts. The recommendations are also
consolidated in Appendix 14. Enclosure (2) ie forwarded as a
proposed means of implementing these recommendations.

4. Finally, I take this opportunity to thank the outstanding
officers whom you appointed to assist in researching and
assembling this report.
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As discussed in Part I, prior to 1997, many Navy installation commanding officers and
other convening authorities had SJAs or legal officers to assist in the pre- and post-trial process.
The rank and experience level of SJAs varied with the level of responsibility presented by the
position to which they were assigned. For example, a Navy lieutenant would be assigned as SJA
for a Naval Air Station, a lieutenant commander would typically serve as the SJA for an aircraft
carrier, while commanders and captains were generally assigned as SJAs on Type Commander and
Fleet staffs. Those convening authorities that did not have SJAs assigned, such as aviation
squadrons, received post-trial assistance from the command services division of the formerly
consolidated Naval Legal Service Offices (NLSOs). Command services attorneys were generally
officers in their first tour of duty, as were many of the prosecution and defense attorneys who were
also assigned to these consolidated NLSOs.

Courts-martial were usually conducted in courtrooms located in the consolidated NLSOs
and were litigated by the trial and defense counsel assigned to the NLSO. The records of trial
were generally produced and assembled by NLSO legalmen assigned as court reporters. In the
event a court-martial was conducted elsewhere, such as on an aircraft carrier, a trial team,
including a military judge, trial and defense counsel, and a court reporter, were dispatched to the
trial location. In either event, once a record of trial was transcribed and assembled, it was
authenticated by the military judge whose chambers were generally in the same physical facility as
the NLSO preparing the record. The record was then transmitted to the convening authority, by
courier or on-base correspondence systems, by mail, or contract carrier, depending on the location
of the convening authority. While there was a centralized authority and chain of command within
Naval Legal Service Command (NLSC) for the production and assembly of the records of trial,
and for those few convening authorities who received command assistance from the NLSO during
post-trial processing, a significant number of other convening authorities and their SJAs remained
outside of NLSC. There was no clear “legal” chain of command or centralized authority to track
post-trial actions or to monitor completeness or legal adequacy of those actions. Each independent
SJA provided advice and recommendations to their respective convening authorities, some of
which were overseas or forward deployed. If the case was subject to appellate review, once the
CA’s action had been taken, the record of trial was generally mailed by the CA to NAMARA. If
there was error in the post-trial processing, the case was either returned to the CA by NAMARA
or the NMCCA.

Despite the joint CNO/JAG management goals for processing courts-martial promulgated
as early as 1984 (See JAGINST 5810.1), the decentralized structure of CAs and independent SJAS
produced such a significant number of post-trial processing errors that the JAG promulgated a
post-trial checklist in 1992 (See JAGINST 5814.1). Noting that post-trial processing had been the
subject of “a significant amount of appellate litigation,” the checklist was designed to improve the
quality of post-trial processing and reduce the process time. It explicitly applied “to all judge
advocates and legal officers” as well as all of NLSC. Yet, by 1997, there remained sufficient post-
trial process errors and delays as to draw the comment and corrective action of the appellate
courts.
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United States v. Santoro, 24 M.]. 429 (C.A.A.F. 1997) is a Navy case tried at Naval
Base, Norfolk, Virginia, in 1988. The record forwarded to the NMCCA consisted of a
copy of the verbatim transcript of the proceedings, authenticated more than 8 years
after the fact by the judge who tried the case. There was no convening order. There
was no charge sheet. There was no staff judge advocate's recommendation. All of the
14 Government exhibits and all of the 18 defense exhibits were missing. There was a
copy of the convening authority's action and promulgating order. The NMCCA noted
that “[t]his is another record of trial reaching us many years after sentence was
adjudged in a condition that can only be described as horrible.” The NMCCA dismissed
all but one charge and mitigated the sentence. In affirming, the CAAF characterized
the NMCCA decision as containing “radical surgery on the findings and sentence” as
relief from the post-trial errors and delay. The CAAF further stated, “"We have
repeatedly denounced unexplained delays in the post-trial processing of courts-
martial.” To emphasize the point, the CAAF cited two prior Navy cases: United States
v. Sowers, 24 M.]J. 429 (C.M.A. 1987)(summary disposition); and United States v.
Shely, 16 M.J. 431 (C.M.A. 1983).

2. Evolution of NLSC to Support Post-Trial Processing of Courts-Martial

As discussed in Part 11, NLSC divided into NLSOs and TSOs in 1997. This allowed the
TSO to have a single-mission focus on military justice. While a major impetus behind the TSO
model was to improve litigation proficiency by allowing senior leadership of NLSC into the
courtroom, it also placed more senior officers, including XOs and COs, in a position to provide
command service support to commands without SJAs. Many, if not most, COs and XOs — in the
ranks of commander and captain — had significant SJA experience. As a result, they were also in a
position to provide support to other area SJAs who, prior to establishing TSOs, would not have
solicited advice or assistance from the junior officers assigned to provide command services in the
formerly consolidated NLSOs. Thus, with TSOs, there was the opportunity for more leadership,
coordination, and oversight of post-trial processing of cases shepherded inside and outside of the
NLSC chain of command. The command services mission of the TSOs was specifically set out in
the revised Naval Legal Service Command Manual of 2002 (COMNAVLEGSVCCOMINST
5800.1E). TSOs were tasked with assisting client commands in carrying out their post-trial
responsibilities. If personnel resources permitted, this assistance included preparing SJARs.
Nevertheless, while there was more command support for post-trial processing from the TSOs
than from the former NLSOs, there remained a significant number of independent SJAS serving
convening authorities at both the special and general court-martial level who did not utilize the
TSOs.

With the regionalization of Navy shore infrastructure and the corresponding “roll-up” of
shore installation SJAs into RLSOs in 2005 - 2006, the RLSOs began providing legal services to
the commands formerly served by the SJAs who are now assigned to RLSOs. This moved
responsibility for post-trial processing of courts-martial for those commands into the RLSOs.
Currently, the CO of the RLSO also serves as the Program Director for Legal Services, providing
an enhanced ability to interface with subordinate installation commanders, either directly or
through the command services counsel assigned to a specific client command. While the
convening authorities resident within shore infrastructure are now aligned to RLSOs for post-trial
processing of their records of trial, many operational units, Type Commander, Fleet and other
nonshore-based CAs are not “clients” of the RLSO, and continue to be serviced by their
independent SJAs. To bring more support and oversight to bear on the post-trial process, the JAG
directed that the new RLSOs track and retain control of records of trial, forwarding completed
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records of trial to NAMARA after the CA’s action is complete. This includes the records of trial
from commands with SJAs. As a result of the RLSOs asserting control over records of trial,
actively engaging in the post-trial process even with those commands having SJAs, and through
the fidelity of modern electronic case information management systems, most post-trial process
now takes place directly in RLSOs or with RLSO oversight. However, the overall manner of
engagement is not uniform across the RLSOs. As shown in Appendix 10, some RLSOs use court
reporters for post-trial tracking, others use the SJA office, others use the trial department, and
some place the ultimate responsibility on the counsel who tried the case.” Some RLSOs split the
function between the trial department and the SJA office, with the trial department handling all
matters through authentication of the record of trial and the SJA office assuming responsibility for
all matters post-authentication. Finally, as discussed below, RLSOs utilize different methods for
tracking mandates received from Code 40.

3. Evolution of Post-Trial Case Tracking

As has been noted elsewhere in this report, from 1985 to 2000, JAGMIS and MJMIS were
the NLSC information systems that were used to track the number of cases and certain date
parameters. These were principally used at the field office level. There was no centralized NLSC
headquarters interface, and no data reported to or shared with NAMARA. Reports to NLSC
headquarters were generated in printed form. There was no requirement for NLSOs or TSOs to
track cases beyond delivery to convening authorities, though TSOs were to assist commands
without SJAs with post-trial processing. SJAs and legal officers were principally responsible for
the post-trial review, the SJAR, and timely and legally correct action. In so doing, they remained
outside NLSC and did not use the NLSC information systems.

Time Matters and a tailored version of it called HELM were used from 2000 to 2006.
These systems expanded the ability to catalogue professional time within NLSC, but these
continued to be field activity tools that did not interface with NAMARA or NLSC headquarters
for tracking of cases post-trial. TSOs were required to provide quarterly court-martial Situation
Reports (SITREPS) using Microsoft Excel spreadsheets. Even using a combination of reporting
tools, only the number of Navy cases was tracked and reported to NLSC headquarters, with
limited detail on the status of individual cases. Aside from the continuing mission of assisting
commands with the post-trial process, there was no requirement for TSOs to track cases beyond
delivery of the record of trial to the convening authority. Independent SJAs did not use Time
Matters.

The Trial Judiciary used an information management system called TRIMIS. But, the trial
judges’ jurisdiction over a case ended with authentication of the record of trial. TRIMIS did not
capture or track post-trial processing. Similarly, prior to 2006, NAMARA and the NMCCA used
an Oracle-based information system, NAUTILUS, which was separate from Time Matters and
HELM. Tracking of cases began in NAUTILUS when the convening authority delivered the
completed record of trial to NAMARA, usually by mail.

2 Appendix 10 is a summary of the post-trial processes utilized by each RLSO. It also includes a summary of the post-
trial processes used by some TYCOMSs, but they are not intimately involved in post-trial processing for general courts-
martial. Their involvement is usually limited to Article 64(a), UCMJ, reviews.
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Formerly, NAUTILUS tracked cases upon receipt, through the NMCCA, and to archive of
a case upon completion of the appellate process. Entries indicated when the case was docketed at
the NMCCA, and when it was closed by the court. When a case was returned by the court with a
mandate for a fact-finding DuBay hearing, or corrective post-trial action, an entry closing the case
at NMCCA was made, and NAMARA continued tracking. NAMARA sent mandates directly to
the cognizant CA. Pending compliance with the mandate and return of the case, NAMARA was
able to track the open case pending response from the field, but had difficulty ensuring timely
compliance and return of cases from the decentralized CAs. This was, in part, due to the
delegation of responsibility for tracking of “mandates” within NAMARA to enlisted and civilian
staff as one of several duties, and insufficient oversight by senior military leadership. It was also
due to the lack of any clear chain of command authority between NAMARA and CAs or their
SJAs. From 2003 to 2005, there was increased emphasis on the tracking and timely compliance of
mandates, including the regular intervention of the NAMARA Division Director and Deputy
Director, as well as a change in personnel at NAMARA. These changes, combined with the
introduction of CMTIS in 2006, improved the tracking and return of mandates, but have not
entirely resolved issues of timely compliance and return.

In 2006, CMTIS consolidated and replaced the information systems used by NLSC, the
Trial Judiciary, NAMARA, and the NMCCA. Though SJAs and the Marine Corps do not use
CMTIS, the RLSOs now report all trial data for Navy cases from investigation through trial,
sentencing, record of trial authentication, SJAR, CA’s action, and mailing of the record to
NAMARA. A more limited scope of data for Marine Corps cases is put into CMTIS by the
military judge upon acquittal or sentencing. As a result, any office with CMTIS capability can
track any DON case from sentencing to NAMARA, and throughout the post-trial process. These
offices include, but are not limited to, NLSOs, RLSOs, NLSC Headquarters, NAMARA, the
Appellate Government and Defense Divisions, NMCCA, the Criminal Law Division (Code 20),
and the Assistant Judge Advocate General (Criminal Law). In the case of mandates, entries
similar to those made in NAUTILUS are made in CMTIS, annotating that a mandate has been
issued, so that it can be tracked until returned.

Though CMTIS contains a significant amount of litigation-related data and allows the
tracking of cases throughout the post-trial and appellate process through a series of individual data
screens and standardized reports, it was recently found to be configured in a less than optimum
format to facilitate the user’s retrieval of the data most relevant to post-trial processing falling
under each user’s cognizance. For example, each case file in CMTIS contains confinement data
that can be accessed by a user, but there is no standard report a user may select to display the
information. Additionally, the RLSOs make entries about the various steps of the post-trial
process into CMTIS, but generally use either a spreadsheet or a database to track key events.
NAMARA also uses a spreadsheet to track some post-trial data, including mandates. As noted
infra at 48, the user interface of CMITS is in the process of evaluation and modification.

4. Caseload and Appellate Division Staffing
As indicated in Part I, Figures 1 and 4, supra at 11 and 13, after nearly a decade of

personnel reductions, and a generally corresponding reduction in courts-martial, there were three
years in which courts-martial increased: 1996, and more importantly, 2000 and 2001. Though
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courts-martial began to decline again in 2002, the number would not return to the pre-2000 levels
until 2005. The increase in caseload beginning in 2000, and its impact on the appellate process,
were quite significant.

In 2001, there were 17 counsel assigned to the Appellate Defense Division, each with an
average caseload of 50 cases. These counsel included an experienced Navy captain as the division
director, an O-5 deputy director, and four O-4 branch heads. Figure 5 shows that, with the
increase in courts-martial beginning in 2000, the number of cases in the Appellate Defense
Division pending briefing rose from 603 in 1999 to 1,233 in 2001.

Figure 5: Cases Pending at CY End
Last Ten Years
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At the request of the division director, a staffing review was conducted by the OJAG
Management and Plans Division (Code 63) of the Appellate Defense Division. That review
concluded that no additional staff was needed. However, the JAG altered detailing policy to
address the increasing volume and complexity of appellate litigation. It was no longer permissible
to detail first tour lieutenants to the Appellate Defense Division. A second staffing review was
conducted by Code 63 in 2002. This review assessed the need for increased personnel in
NAMARA (Code 40). Like its predecessor, this study concluded in a point paper that no
additional staff was needed.
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United States v. Brunson, 59 M.]. 41 (C.A.A.F. 2003). CAAF noted that the present case,
as well as a number of others coming from the Navy-Marine Corps Appellate Defense
Division, reflected a “serious pattern of delay.” During a review of CAAF's Petition
Docket, the Clerk of Court's Office discovered 26 cases, including Appellant's, in which
timely petitions had been filed, but where the supplements to the petitions had not been
filed within specified timelines. C.A.A.F. R. 19(a)(5)(B). Following an inquiry from the
CAAF Clerk of Court's Office, the Appellate Defense Division filed motions to file
supplements to petitions out of time in all 26 cases. As of August 1, 2003, the CAAF’s
petition docket contained a total of 43 cases in which petitions were filed, but in which no
timely supplements had been filed. In 35 of these cases, counsel filed motions to file
supplements "out of time"; in three cases, counsel filed "out of time requests" for
enlargement of time; and in five cases, counsel filed neither. The motions to file out of
time were filed anywhere from six to 26 days beyond the due dates.

By 2003, the number of counsel in the Appellate Defense Division had fallen from 17 to
13. Among these, the director was no longer an O-6, but an O-5. There was another O-5 deputy
director, and only one O-4 branch head. The average caseload had risen to 70, including three
capital cases. To assist with the complexity of the capital cases, two senior officer reserve counsel
were recalled to active duty. Despite the assistance, the need for serial enlargements of time to file
defense briefs led to an agreement by the Appellate Government Division to not oppose the first
eight defense requests for enlargements of time, and would determine on a case-by-case basis
whether to oppose requests between eight and 14. Only beginning with the 15th request for an
enlargement would the Government interpose a standing objection.

Diaz v. JAG of the Navy, 59 M.]. 34 (C.A.A.F. 2003), is a Navy case in which the
service member filed a petition for extraordinary relief, asserting that his case was on
its 11th period of enlargement and had yet to receive any substantive review by his
appellate counsel. He was confined post-trial for more than two and one-half years,
and his case was then in the hands of a second detailed appellate defense counsel. In
her 10th request for enlargement, the service member's first appellate defense counsel
cited her caseload commitments as cause for the requested enlargement. The service
member asserted that the increasingly long period of continuing appellate delay, during
which he had actively pursued his appeal, was grounds for extraordinary relief. On
review, the Court of Appeals for the Armed Forces found the service member was not
being afforded an appellate review that comported with the requirements of U.C.M.J.
The court granted the appellant’s writ and remanded the case to NMCCA, directing
expedited review.

In addition to directing NMCCA to expedite review in the case of Diaz v. JAG of the Navy,
the CAAF also took the extraordinary step of directing the NMCCA to submit a report to the
CAAF, within 60 days, specifying the steps taken to comply with the provisions of the Diaz
opinion as to the petitioner, and as to other appellants awaiting appellate review. This prompted
the Chief Judge of the NMCCA to request that the JAG direct a process review, particularly
focused on the number of counsel assigned, and provide that information to the NMCCA for
transmittal to the CAAF.® The AJAG (Criminal Law), responding on behalf of the JAG reported

® The focus of the review was on appellate defense counsel because these counsel must review every record, whereas
the Appellate Government Division counsel principally respond to pleadings filed by the defense. As such, it was
estimated that the Appellate Government work load was about 40% that of the defense. Indeed, as the bulk of the
backlog cleared through Appellate “government, no appreciable additional backlog developed in that division.
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that the staffing review indicated a need to increase the number of counsel in the Appellate
Defense Division from 14 in May of 2003 to 20, and that these counsel would be “second tour”
counsel, with experience at a field command. In addition, three reserve counsel were activated for
an extended period, and 11 reserve counsel volunteered to work additional reserve drills to work
on the case back log, which in September of 2003 was 1,099 cases. Training of appellate counsel,
and of those in the field, was conducted. Earlier checking of records for missing documents was
implemented, and renewed focus on prioritization of cases was emphasized. Finally, an
experienced Navy captain with a strong military justice background assumed duty as the Appellate
Defense Division Director.

Despite the corrective actions, the delay embodied in the processing of such a large
backlog could not be remediated quickly, especially when the incoming caseload remained high.
And, as will be discussed in Part IV, there was insufficient early action to staff the NMCCA to
deal with the backlog of cases as they moved from the Appellate Defense Division to the court.

United States v. Moreno, 63, M.J. 129 (C.A.A.F. 2006), is a Marine Corps case in
which four years, seven months and fourteen days, (1,688 days) elapsed between
sentencing and completion of review by the NMCCA. The United States Court of
Appeals for the Armed Forces held that it will apply a presumption of unreasonable
delay when the action of the convening authority is not taken within 120 days of a
court-martial. The court will apply a similar presumption of unreasonable delay
when the record of trial is not docketed by the service Court of Criminal Appeals
within 30 days of the convening authority's action, and when appellate review is not
completed and a decision is not rendered within eighteen months of docketing the
case.

United States v. Toohey, 63 M.]. 353 (C.A.A.F. 2006) (Toohey II): After the
NMCCA denied relief after the remand of Toohey I, the CAAF expressed “concern
over the NMCCA’s apparent conclusion that Toohey's case is hot among ‘the most
extraordinary of circumstances.” CAAF found the delays prior to docketing at the
NMCCA were “extreme, unjustified, and unexplained.” Additionally, the court found
the delays to be such that tolerating them would adversely affect the public's
perception of the fairness and integrity of the military justice system. CAAF
remanded the case a second time to the NMCCA to address the issue of meaningful
relief.

After the decisions in Moreno and Toohey Il, both the Navy Reserve and Marine Corps
Reserve provided surge support, as well as funding for full-time support from the Navy Reserve
Law Program, assisting the Appellate Defense Division in eliminating the remainder of a backlog
of cases. On October 1, 2005, there were 32 cases 6 months or older pending initial pleading,
including 5 pending longer than a year. By October 1, 2006, there were only 2 cases pending over
a year and only 6 pending longer than 6 months. The chart below documents the decrease in case
processing times that the appellate divisions have sustained since 2005.
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Figure 6: Cases Docketed & Pending Initial Pleadings at NMCCA 30JUNO8
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5. Lean Six Sigma Project on Receipt and Docketing of Appellate Cases

In 2007, the receipt, processing, delivery, and docketing of records of trial by NAMARA
consumed as much as a month, including the docketing process by the NMCCA. In an effort to
streamline and standardize this process, NAMARA and the NMCCA conducted a Lean Six Sigma
project, coordinated by a “Black Belt” Lean Six Sigma facilitator. Other participating
stakeholders included representatives of the Trial Judiciary and the Navy-Marine Corps Appellate
Leave Activity (the unit to which the majority of those awaiting appellate review of their punitive
discharges are administratively assigned until discharged). All value streams, processes and
documentation were reviewed and assessed for effectiveness and efficiency. As a result of
implementing recommended changes, case processing times within NAMARA have been reduced
from an average of 17 days to one day. The docketing process, which formerly averaged eight
days, has been reduced to one. Other positive results include a pilot program of uploading of
appellate briefs into CMTIS and electronic filing with the NMCCA, the scanning of smaller
records of trial for electronic transmission to reserve counsel, saving an average of four days
mailing time and approximately $56.00 per record; and the establishment of a working group to
explore implementation of electronic records of trial.

C. Current Status
1. Oversight and Tracking of Post-Trial Process

A survey of 60 cases disposed of by the NMCCA in the first 90 days of 2007 indicated that
as many as 41 involved claims of post-trial error. On 23 May of 2007, the JAG issued a
Memorandum to Staff Judge Advocates, on staffs or as part of a RLSO, and including supervisory
counsel. The memorandum noted that “[e]rrors in post-trial paperwork are not new and continue
to plague both Navy and Marine Corps courts-martial.” See Appendix 11. The memorandum
directed the attention of counsel to Rule for Courts-Martial 1106, and Appendix 16 of the Manual
for Courts Martial, and directed all to renew efforts to eliminate careless draftsmanship and
reemphasize the critical importance of accurate post-trial processing. Finally, the JAG requested
that the NMCCA begin to include the name of the SJA providing post-trial advice in the title of
each case the court reviews, as it does with the names of other key personnel, such as the military
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judge and counsel. This was done by the NMCCA. A survey of 222 cases disposed of by the
NMCCA between April and June 2009 indicate there were only 10 mandates issued for corrective
post-trial action. Though not a statistically significant survey, this spot check indicated a
significant improvement in post-trial actions over the spot check of 2007.

When mandates must be issued, they are now transmitted to CAs through the servicing
RLSO or Marine Corps Legal Service Support Offices (LSSS), with copies provided to the CA.
This ensures that both the CA, and the counsel that must prepare needed action, are informed of
the mandate. Once issued, NAMARA actively tracks the mandates until they are returned. The
NAMARA Division Director is continuously involved in the oversight of the mandate process and
in ensuring timely responses. This is accomplished through various means, including the
Director’s liaison with counsel and CAs, and the intervention of the AJAG (Criminal Law) or the
Vice Commander, NLSC, both of whom now participate in the oversight and coordination of
mandates with RLSOs and the LSSS.

To assist in the oversight process, a new appellate case tracking display for CMTIS data
has been created that more precisely presents post-trial information than does CMTIS as presently
configured. See Appendix 12. The key CMTIS data fields, such as the date of trial, the
appellant’s confinement status, and the status of a pending appeal, or a mandate, are presented in a
consolidated spreadsheet format that quickly allows action officers and leadership to monitor
relevant post-trial data on all cases. The AJAGs review this new consolidated report on a monthly
basis, briefing the JAG regarding items of interest or concern. The Chief Judge of the NMCCA
also reviews the report and, to the extent permitted by considerations of judicial independence,
participates in any briefing to the JAG. In the long term, CMTIS will be modified to display these
tailored post-trial reports without the need of preparing a separate spreadsheet.

2. Personnel

A number of actions have recently been taken to ensure that individuals assigned to
NAMARA and the Appellate Government and Defense Divisions continue to have the appropriate
level of experience. Presently, based on the decline in caseload, the Appellate Defense Division is
staffed at 12 counsel, including the division director, a Navy captain who is an MJLCT expert.
The following chart indicates the effect of personnel changes on the progress of the case backlog
over the past four years, through the appellate divisions, to the NMCCA.

Figure 7: Total Number of Cases Docketed and Pending Review

30 Jun 2005 | 30 Jun 2006 | 30Jun 2007 |30 Jun 2008 | 30 Jun 2009

Pending Appellate Defense

Briefing - not filed 434 546 94 184 104
Pending Appellate Government

Answer - not filed 120 207 39 27 25
NMCCA

All pleadings filed (“in panel”) 362 288 273 153 173
TOTAL PENDING REVIEW 916 1041 412 364 302
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The following summarizes recent actions taken:

In the past year, experienced appellate civilian counsel have been hired as the deputy directors
of both Appellate Government and Defense divisions. These civilian counsel provide
sophisticated appellate legal advice and guidance to uniformed counsel and other personnel.

The JAG directed that only experienced counsel be assigned to the appellate divisions.
Additionally, these counsel are not eligible for duty as 1As. Similarly, it is established policy
within the Marine Corps that a first tour judge advocate will not be assigned to Code 45 or
Code 46.

Navy officers assigned to one of the appellate divisions are first detailed to the NMCCA for a
year to serve as appellate law clerks. This provides insight and experience in appellate
practice and procedure prior to the officer reporting for duty as an appellate counsel for either
the Government or the defense. Currently, NMCCA has five Navy JAGs assigned as judicial
law clerks.

With the projected loss of the Navy Limited Duty Officer (LDO) legal community, AJAG
(Criminal Law) is exploring the option of creating a Marine Corps Chief Warrant Officer billet
to serve as the NAMARA Division Director, currently served by a Navy LDO.

In the past, junior enlisted Marines who had just completed Naval Justice School were
assigned to NAMARA. Judge Advocate Division now sends only second tour enlisted
Marines to NAMARA.

The directors of the Appellate Government and Defense Divisions are required to provide
monthly activity reports, and to notify the AJAG (Criminal Law) if appellate counsel are not
meeting processing timelines.

Current NMCCA Rules of Procedure permit enlargements only upon a showing of good cause.
. Lessons Learned

1. SJAs, on staff or serving in RLSOs, have been unable to maintain the timeliness and
quality of post-trial processing of courts-martial.

2. Though the establishment of RLSOs and the “roll-up” of installation SJAs has improved
the opportunity for oversight of timeliness and quality of post-trial legal work, the
decentralized nature of CAs continues to present a challenge regarding the work of
independent SJAs and the integrity of records of trial that must sometimes be transported
long distances.

3. “Soft” directives such as “providing assistance” to “achieve goals” are not as effective in

motivating positive change as direct tasking to individuals with more precise parameters
for deliverables.
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RLSOs are aligned to provide oversight and quality assurance for Navy post-trial
processing, but lack direct supervisory authority over the remaining independent SJAs.

The direct intervention of the JAG and other senior leaders, such as the AJAG (Criminal
Law) and Vice Commander, NLSC, and the NAMARA Division Director, combined with
NMCCA and CAAF opinions, has refocused the legal community on the need for timely
and correct post-trial action, and has provided a needed level of support and supervision.

Actions such as directing that RLSOs assert control over records of trial, the identification
of SJAs in NMCCA opinions, the transmittal and return of mandates through the RLSOs
and LSSS, and direct liaison by NAMARA regarding mandates, have been effective in
improving the timeliness and quality of post-trial processing even without direct
supervisory authority over SJAs falling outside the NLSC claimancy and their CAs.

CMTIS provides the ability to monitor the post-trial process of courts-martial from
sentencing until a case completes appellate review and is archived. The user interface and
display options are not yet optimal.

Successful appellate practice is dependent on having the right number of counsel with the
needed skill and experience.

A developing case backlog is a lagging indicator of insufficient resources, either in
numbers of counsel or in their experience.

E. Recommendations

1.

2.

Update the NLSC Manual and the JAGMAN to require:

a. That all records of trial be forwarded to NAMARA by a servicing RLSO or LSSS;
and

b. That all mandates must be forwarded by NAMARA to a convening authority
through a servicing RLSO or LSSS; and that, upon completion of mandated action,
a response to the mandate must be returned to NAMARA through the same
servicing RLSO or LSSS.

Institutionalize current NAMARA procedures for tracking and oversight of cases and
mandates in an organizational instruction, identifying responsible officials and parameters
within which matters must be brought to the attention of the AJAGs or the JAG.

Explore feasibility of a uniform method for RLSO tracking of the post-trial process, and if
feasible, include it in the NLSC manual.

Consider repromulgation of joint JAG instructions with the CNO and the Commandant of

the Marine Corps, re-establishing post-trial processing guidelines, and providing new post-
trial checklists and templates for required documentation.
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. Incorporate the format of the new NAMARA post-trial case and mandate tracking
spreadsheets into a standard CMTIS report.

Explore having the Marine Corps use CMTIS or join the Navy in implementing an
alternative case management information system, such as the federal court PACER system.
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IVV. Appellate Practice
A. Overview

This section reviews appellate practice before the NMCCA, including the external policies
and stressors that have impacted both the quality and timeliness of adjudication of cases on appeal.
Since the large majority of cases reviewed by the NMCCA are initial reviews pursuant to Article
66, UCMJ, this section will discuss processing of those cases. Other cases reviewed by the
NMCCA, such as Government Appeals, Petitions for Extraordinary Relief, Remand Cases, and
Petitions for New Trial require somewhat different processing, but not such as would alter the
discussion, which focuses on the caseload and case tracking systems, staff levels, and the
selection, training and oversight of appellate judges.

Once a record of trial is complete, NAMARA (Code 40) delivers it to the NMCCA docket
clerk for docketing. “Docketing” is the formal process of accepting a case for appellate review.
Docketing triggers the 60-day period in which the appellate defense counsel must review a case to
identify any assignments of error, or determine there are no errors to assert. If the latter, the
appellate defense counsel submits a memorandum to the court that the case is “submitted on its
merits” for appellate review. The case is then ready for adjudication. In the alternative, when
appellate defense counsel assign error, and file a supporting brief, the Government is permitted 30
days in which to file an answer. When all pleadings are complete, the case is “in panel” for
adjudication before one of the NMCCA’s three-judge panels. The senior judge of the panel
assigns a “lead judge,” who is principally responsible for action on the case. Actions include
ruling on motions, such as for oral argument, the issuing of non-dispositive orders, such as
returning a case to the convening authority for a corrected action, or ordering a DuBay hearing to
resolve a factual issue. When all pleadings are received and all preliminary matters resolved, the
lead judge will draft the adjudication, typically a brief “per curiam” decision, or a longer
unpublished or published opinion. Occasionally, on the motion of a party or the motion of a
judge, the court may elect to consider a case by sitting en banc. The Chief Judge then assigns the
lead judge from among those considered as being in the majority.

While these general processes mirror those typical of an intermediate appellate court, there
are some unique aspects of the NMCCA, including the statutory obligation to consider all cases in
which a punitive discharge or confinement for one year or more has been adjudged. In so doing,
the court must review for both factual and legal sufficiency. Thus, the NMCCA — and the other
Service Courts of Criminal Appeals — differ from state or federal intermediate appellate courts,
which generally only review those legal errors raised by the parties, based on stipulated sections of
arecord. The NMCCA reviews the entire record of every eligible record of trial. The court
considers the factual sufficiency of all convictions; and considers not only the errors of law
assigned by the parties, but also reviews the record for error not identified by the parties. Thisis a
laborious, time consuming, and exacting duty.

The following sections of this report review how well the court processes, and the external

policies and practices that affect them, have served — or failed — the court in discharging its duty in
a timely and efficient manner.
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B. Retrospective: Key Facts and Events

1. Historic Caseload

The NMCCA has historically disposed of more cases than each of the other Service Courts
of Criminal Appeals, and prior to 2006 disposed of more than all the others combined. See Figure

8. Figure 9 tracks the total number of cases decided by NMCCA over the last 10 years, by

category.

Figure 8 - CCA Cases Decided - All Services
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The number of cases over which the NMCCA has appellate jurisdiction is, of course, a
percentage of the number of courts-martial convened annually in the field. See Figure 3, supra at
12. Large numbers of courts-martial have been a characteristic of the Navy-Marine Corps for
more than two decades. See Figure 4, supra at 13. However, there has also been a persistent
decline in courts-martial over the course of the last two decades. This is, in part, related to
reductions in personnel end-strength. See Figure 1, supra at 11. As previously noted, there
appears to be a greater drop in courts-martial than would result only from end-strength reductions.
The additional reduction factors might well be related to the impact of key events, such as the Gulf
War, 9/11 and the resulting shift in Naval Criminal Investigative Service (NCIS) assets from
investigation of general crime to anti-terrorism and force protection (ATFP), the invasion of Iraq,
and, most recently, the economic downturn. Compare Figures 1 and 4, supra at 11, 13.

As operational tempos increase, service members are positively motivated, busy, and there
is less time and inclination to engage in minor misconduct. Fewer fraud and drug cases are
investigated when NCIS agents must be shifted from general crimes to the ATFP mission.
Furthermore, as alternative economic opportunities become more limited, service personnel are
motivated to maintain good behavior and to re-enlist. The combination of these factors seems to
have reduced the incidence of courts-martial per 1,000 end-strength by about 50%, from slightly
more than 10, to about 5. Of note, the greatest decline is in SPCMs. The increase of SCMs over
SPCM that occurred in 2004 appears to reflect a decision by commanders in the field to use a
summary disposition, often followed by administrative discharge, instead of a SPCM.* Even
though there has also been a decline in GCMS over 20 years, that number has remained relatively
constant over the course of the last six years, likely because the seriousness of crimes disposed of
in that forum precludes use of a SCM or administrative proceedings. Nevertheless, the
combination of reduced end-strength, lower incidences of misconduct, and commanders’
dispositional decisions continue to drive down the number of cases on appeal at the NMCCA, with
two caveats: First, there remain a stubbornly consistent number of serious and complex felony
cases; second, because the active duty end-strength remains at more than half a million personnel,
a small percentage increase in misconduct, or a change in the forum preferred by commanders, can
rapidly generate very significant numbers of special courts-martial.

2. Selection and Assignment of Appellate Judges

Candidates for the appellate bench have traditionally been selected through the assignment
(“detailing”) process. When a vacancy on the NMCCA is projected, the personnel divisions
(Navy and Marine Corps, independently) develop a list of nominees to fill the vacancy from which
the JAG ultimately selects. The “unwritten policy” criterion was that any captain or colonel could
serve on the NMCCA based on an assumption that a Navy or Marine Corps O-6 would have the
skills, initiative, and experience to be successful based on the diverse and already successful career
that merited promotion to the rank of captain or colonel. As a result, few nominees were selected
for the appellate bench based on prior litigation or judicial experience. More often, senior officers
were selected because they were available for reassignment, they were willing to move to
Washington, D.C., or were already posted there and desired not to move again, and were either

* It is beyond the scope of this report to document the reasons for the shift from special courts-martial to summary
courts-martial and administrative separation. The shift is, however, noted as significant, and as a factor contributing
to the recent decline in cases pending before the NMCCA.
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willing to serve as an appellate judge, or at least did not object. For many, if not most, the
NMCCA was the officer’s last position before retirement. Fortunately, the assumption underlying
the detailing process proved true in most cases. Over the course of the last two decades, the
NMCCA has had many excellent, if not legendary, judges from both the Navy and Marine Corps.
However, over the course of those years, there have been a number of judges detailed to the
NMCCA who were not well-suited to the appellate bench. Some of those who were ill-suited
were nevertheless dutiful, if not particularly productive; others were not. In some cases, officers
were not required to attend the Military Judges Course sponsored by The (Army) Judge Advocate
General’s Legal Center and School in Charlottesville, Virginia. A particularly damaging
combination of circumstances occurs when a judge is selected pending retirement, and has little
ability or interest in the work of the court.

In United States v. Jenkins, 60 M.]. 27 (C.A.A.F. 2004), CAAF reversed the NMCCA
because the court’s opinion replicated large portions of the statement of facts,
analysis, and conclusions of law from the Government’s Answer. CAAF concluded
that it could not disaggregate the Government’s argument from the NMCCA'’s
review, and could not determine that appellant received the review to which he was
entitled by law. 31 of 45 paragraphs in the NMCCA judge’s opinion were virtually or
wholly verbatim from the Government’s Answer, without attribution. CAAF
subsequently reversed numerous NMCCA opinions on the same rationale citing
Jenkins.

3. Case Backlog of 2000 - 2007

A crisis began in 2000, when the court’s productivity still seemed high in comparison to
other Service courts, but nevertheless a backlog of cases began to develop with the court deciding
1,304 cases of the 1,796 that were docketed.

Figure 10: Cases Docketed and Decided
Last 10 Years

2500

23675322
”% 259 N ‘|2221
W, !

2000 @ 1914 ““! h‘ 19% 1776
‘izé.z*i%ﬁﬂoz ﬂ7 %;;1768 e Docketed
$ Y,
1500 “‘t,, w;’-so 4 “g,h!q’ «“‘?.414 -
\ ' des| —=-Decided
1000 ‘”95?7.—919
500 175 Avg #
12.75 Judges
. 754 6.757-5 8.58.5 9.5 14 g
O O NI O NN QD
> O OO L O
S

55



In retrospect, the productivity statistics masked an additional flaw in case processing. It
was not simply a lack of staff or effort, though both factors contributed to the building backlog.
The problem was that the judges, aware that a high number of cases were coming to the court,
worked to dispose of an equally high number of cases, so as not to fall farther behind. The
approach adopted by some judges was to work on cases that could be disposed of quickly, while
leaving more complex work on the shelf, both because the larger cases took longer, and because
these cases contained hard, complex issues of trial practice and procedure. While there is
substantial evidence that the Chief Judges worked to provide both the resources needed and the
guidance needed to correctly dispose of cases, including emphasis on older cases, the practice
became as indicated, with some judges avoiding the large, complex and difficult cases, to dispose
of the easier, smaller cases.

Not only was the court slipping behind in total cases, having adjudicated several hundred
cases fewer than were docketed in the years 2000 through 2002, the building backlog was
composed of an increasingly disproportionate number of the larger, more complex felony cases.
Compare the number of GCMs tried with the number reviewed on appeal as depicted in Figure 11.

Figure 11: Cases Tried, Docketed and Reviewed by Forum 1999-2008

Year 1999 | 2000 | 2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008
SPCMs Tried 2102 | 2381 | 2264 | 2188 |1854 |1872 |1610 | 1299 |1049 | 984
GCMs Tried 349 | 428 | 481 499 315 313 359 278 297 | 269
Cases Docketed 1654 | 1813 | 1914 | 2367 |1839 |1704 |1841 | 1768 997 1919
SPCMs reviewed | 1411 | 986 | 1480 | 1682 | 1821 | 1549 |1642 |1191 | 1217 |664
GCMs reviewed 400 | 233 | 246 244 341 520 446 416 373 293
Total Reviewed | 1811|1219 | 1726 | 1926 |2162 |2069 |2088 | 1607 |1590 | 965
Judges 75| 65| 6.75 7.5 85 |85 95 1275 | 175 | 10

In 2000, significantly fewer GCMs were disposed of (233) than the preceding year (400),
and far fewer than were tried that year (428). This trend continued into 2001, when only 246
GCMs were adjudicated by the NMCCA, while the disposition of special courts-martial rose from
986 to 1,480, then to 1,682 the following year. Disposition of GCMs remained low in 2002 at
244, compared to nearly double the number of GCMs tried in those years, at 481 and 499,
respectively. Even adjusting for the small percentage of acquittals and GCMs that did not result in
a sentence requiring review by the NMCCA, the discrepancy between GCMs tried, and those
adjudicated by the NMCCA, indicates the growing backlog was composed of serious cases. This
conclusion is further supported by the increasing number of judges without a commensurate
increase in the total number of cases decided. Though the number of judges more than doubled
between 2000 and 2007, the total number of cases decided actual went down -- but in every year
beginning in 2003, the court disposed of more GCMs than were tried during the same year.

The stress on the court can also be seen beginning in 2001 in the increasing time cases
remained in panel, pending adjudication. See Figure 12.
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Figure 12: Cases In Panel: Over 6 & 12 Months
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The backlog, however, was not entirely a function of the practices of some NMCCA
judges. As previously discussed, the bulk of cases docketed, but not adjudicated, was in the
Appellate Defense Division due, in part, to a lack of staffing. As Figure 12 indicates, in 2001, the
court already had 10 fully briefed cases pending in-panel longer than a year before the majority of
backlog cases moved to the court. By 2004 the number of cases pending longer than a year had
swollen to nearly 50. It would take the appellate divisions and the court until 2008 to work
through this backlog.

4. Initiatives to Address the Case Backlog

In 1996, NAMARA initiated an Oracle based tracking system called NAUTILUS. As of
the initiation of NAUTILUS, there was a means for electronically tracking cases and generating
limited productivity statistics for the court. And, if it was not abundantly clear through other
means, as of 1996 it was obvious that the appellate divisions and the NMCCA had an enormous
caseload. Significantly, however, the NAUTILIUS system did not automatically flag cases in
which the accused remained confined. As a result, the court could “sort” cases by the trial date,
the date docketed, or the date cases were assigned to panels, but it was not possible to tell which of
these cases concerned a confined appellant, other than by reference to the case file and estimating
the expected release date. Given the very substantial number of cases, and of cases pending in
panel for a long period of time, the management emphasis over the next ten years appears to have
focused primarily on a “macro-level” approach of tracking cases by the date they were assigned to
a panel, trying to reduce the number of older cases, and eliminating the backlog.

In June of 2000, upon the retirement of the former non-attorney Clerk of Court, the
position description was completely rewritten and a former judge of the NMCCA was hired as the
Clerk of Court. This was done in an effort to streamline the appellate review process, expedite the
editing and promulgation of dispositions, provide the judges a resource to assist in addressing
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complex matters, and to generally enhance the overall functioning of the court as it began to
struggle with the increasing backlog. Unfortunately, the number of judges remained at or below
eight. See Figure 12.

Aside from annual reports to the ABA and to the Court of Appeals for the Armed Forces,
which included NMCCA productivity data, there is little archival documentation regarding what
the NMCCA was doing institutionally to cope with the increasing backlog. For example, there are
no studies and no surviving requests for increased judges or staff until 2004.

Toohey v. United States, 60 M.]. 100 (C.A.A.F. 2004) (Toohey I), is a Marine Corps
case which was docketed at the NMCCA 805 days after sentencing. The appellant
filed a pro se petition for extraordinary relief more than five years and ten months
after he was sentenced, because his case was still pending disposition before the
NMCCA. The Court of Appeals for the Armed Forces concluded that the petitioner
made a threshold showing of facially unreasonable delay. The court directed the
NMCCA to “use its best efforts” to render a decision on Petitioner's appeal without
delay and invited the petitioner to notify the CAAF if a decision was not rendered
within 90 days.

In 2004, the JAG promulgated the Navy JAG Corps Strategic Plan for 2004 — 2006. One
of the focus areas was military justice as a statutory responsibility and a core competence. In
order to execute to the Strategic Plan, a number of studies were initiated to develop measures of
effectiveness or “metrics.”

On May 23, 2005, Chief Judge (Col) C. W. Dorman authored a Memorandum to the Judge
Advocate General describing the court’s backlog and recommending the means needed to address
it. This memorandum was followed by his July 7, 2005 Memorandum to Senior Executive Board,
which included the results of a “Metric Study and Trend Analysis.” The July memorandum
indicated that the number of judges was inadequate, having dropped to 7 due to the routine
transfer of judges and the common circumstance of one or more detaching without relief on
station. The study also correctly identified the source of the backlog in 2000, and that it was due
substantially to a lack of appellate defense staff.

This report previously discussed the JAG’s response of increasing the number of counsel
in the appellate divisions and insulating them from other tasking, including service as IAs. As
more appellate counsel were available to process cases, the bulk of the backlog moved from
appellate defense to the NMCCA. There it again met a choke point due to a lack of judges, a lack
of highly qualified judges, and shortages in court staff. Chief Judge Dorman recommended four
options for gaining control of the backlog. These included an increase in active duty and reserve
judges and clerks. The memorandum was punctuated with citations to two cases in which relief
was granted to appellants because of post-trial delay. United States v. Jones, 61 M.J. 80 (C.A.A.F.
2005) and United States v. Oestmann, 61 M.J. 103 (C.A.A.F. 2005).
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United States v. Jones, 61 M.]). 80 (C.A.A.F. 2005), is a Marine Corps case that is 37 pages
in length, but which took over 6 months to be transcribed, authenticated, and
served on Appellant's trial defense counsel. The convening authority did not take
action until 290 days after trial. The NMCCA did not receive the record of trial for
an additional 74 days after the convening authority acted and two days short of a
year from the date of trial. The NMCCA granted no relief for the post-trial delay.
The CAAF set aside that decision and remanded for reconsideration. NMCCA again
granted no relief, finding the delay “excessive” but holding the appellant had not
sustained his burden of proving prejudice. The CAAF set that decision aside,
concluding there was prejudice when the appellant was denied employment
because he had no DD-214 while his case was pending appellate review for an
unreasonable length of time. On May 10, 2005, the CAAF disapproved the
appellant’s bad-conduct discharge as relief.

The JAG responded by increasing the number of judges from 9 to 12. This was done by
activating three reserve judges to serve Active Duty for Special Work (ADSW). The number of
clerks was increased from two to five, and two civilian staff attorneys were added. Additional
reserve judges were added to the reserve unit supporting the NMCCA.

As the bulk of the case backlog moved from the appellate divisions to the NMCCA, a pilot
law clerk program was initiated in 2006 (increasing law clerks to nine judge advocates — 4 active-
duty and 5 ADSW reservists). This continues to be a success. The first class of clerks has
“graduated.” Two former clerks are now assigned as appellate Government and appellate defense
counsel, and a third was selected for the JAG Corps’ new litigation career track as a “Specialist.”
He is in Jacksonville, Florida, as a supervisory defense counsel.

By 2008, the NMCCA and appellate divisions had successfully disposed of the bulk of the
case backlog, and the court began reducing its staff. From a high of 18 appellate judges, the
NMCCA reduced to 12 judges through the summer of 2008 (10 active-duty and 2 ADSW
reservists). By the fall of 2008, the court reduced by two more judges, for a total of 10, including
one remaining ADSW officer. That officer will be demobilized in September 2009, and he will be
replaced by an active duty judge, leaving the court at 10 judges. The number of clerks declined
more rapidly, reaching a low of 4, including the Senior Clerk, who also serves as the court’s
military administrative officer. This number allows only one clerk per three-judge panel. In early
2009, upon the recommendation of the Chief Judge, the JAG authorized an increase in the number
of law clerks to two per panel. By the fall of 2009, the court will have 10 judges (three panels of
three, plus the Chief Judge) and seven law clerks (two per panel, plus the Senior Clerk).

C. Current Status

1. Staffing and Competence of Judges

In 2006, the leadership of the JAG Corps developed JAG Corps 2020, a strategic plan
including a detailed Strategic Transformation Execution Plan (STEP). Both documents address
military justice as a Transformation Focus Area and a core competency necessary to support

accountability. Most significantly, JAG Corps 2020 proposed the establishment of the Military
Justice Litigation Career Track (MJLCT) to improve the quality of military justice litigation, in
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part, by developing and keeping qualified judges in the courtroom and on the appellate bench.
Among the more than 30 discrete STEP items related to the establishment of the new MJLCT
community, all have been completed, included the capstone of this community: a new flag officer
selected to serve as the Chief Judge of the Navy.

Of more immediate impact on the NMCCA was the increase in active duty judges to 13 in
January 2006, combined with an increase from 8 to 11 in the number of reserve judges assigned in
support of the court. The reserve judges use “flex drills” — roughly equivalent to telecommuting —
to serve as lead judge in the disposition of a substantial number of appellate cases that are
submitted for adjudication without assigned error. These are most often guilty plea cases of less
than 100 pages. Additionally, during regular drill periods (approximately every other weekend,
plus two weeks each year), reserve judges are assigned to a standing panel to assist in disposing of
larger, more complex cases. Though the majority of cases contributed by the reserves are those
without assigned error, the contribution is nevertheless significant, accounting for 25% of the
cases disposed of by the court in calendar year 2008.

As previously discussed, in 2007 the number of NMCCA judges was increased to 17 until
the reduction in the case backlog allowed the NMCCA to begin to reduce the number of judges
and clerks in 2008. More important than the increase in the numbers of judges, the JAG directed
an increase in the number of former trial judges. Of the 11 judges assigned in the summer of
2007, only one was a former trial judge, and that judge was not the Chief Judge. Additionally, the
JAG directed that up to 4 of the court’s billets must be “coded” for officers designated as MJLCT
officers. This is accomplished in the community implementing instruction. See Appendix 8.
Additionally, in 2009, the JAG clarified that one appellate judge on each panel is to be a former
trial judge. The NMCCA, as presently composed, meets these criteria. As of July 1, 2009, there
are four former trial judges on the NMCCA (3 Navy and 1 Marine Corps), including one who is
also an MJLCT “Specialist” and a second, the Chief Judge, who is both a former trial judge and a
designated MJLCT “Expert.” While a substantial number of cases on appeal involve issues of
pretrial and post-trial procedure, which are readily handled by non-career litigators who have
significant experience as SJAs, the history of the NMCCA supports a conclusion that the most
difficult cases on appeal involve evidentiary, criminal law, and procedural issues for which former
trial judges are the more competent to correctly and efficiently resolve.

2. Current Caseload
The status of the NMCCA’s caseload as of July 1, 2009, includes 302 docketed cases, the
lowest in the court’s history. 129 cases are in the appellate divisions for briefing and 173 are in

panel. No case pending in panel has been pending longer than one year, and only seven have been
pending more than six months — none of which involve an appellant who is confined.
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3. United States v. Foster in Context

In United States v. Foster, 2009 CCA LEXIS 62 (N.M.Ct.Crim.App. 2009), the accused
Marine was charged with rape, aggravated assault, and communicating a threat.
Charges were preferred after his wife's divorce attorney contacted military authorities
and told them that the servicemember had assaulted his wife. As withesses, the
Government called the servicemember's wife, son, and two of the wife's friends and a
doctor. The NMCCA found that the military judge erred when he allowed the doctor’s
hearsay testimony about incidents the wife related, which the doctor described as
though they were a medical diagnosis. The minor son was permitted to testify
regarding incidents that occurred before he was born, which the members were
subsequently instructed to disregard. In addition, the evidence presented by the
Government to prove rape - which consisted primarily of the wife's testimony about
an incident that occurred five years earlier, and testimony by a friend that the wife
told her about the incident two years after it occurred — was insufficient to prove the
charge. The court expressed great concern about the fact that more than nine years
passed from the time the servicemember was tried until the date the court issued its
decision, including substantial time pending appellate processing. In dismissing the
rape charge with prejudice, and limiting any new sentence on the remaining charges,
the majority opinion characterized the delay as “judicial negligence.” The concurring
opinion by the Chief Judge noted “failure at every level” of the military justice
process. See Appendix 2.

Several observations should be made regarding the context in which this case arose. First,
once the case had been docketed in 2001, it was entered into the NAUTILUS system for tracking.
Second, as has been discussed in preceding sections, from 2000 forward, a lack of staffing in the
Appellate Defense Division was contributing to a large and growing backlog. Partly as a result,
what can be characterized as an inordinate number (25) of delays, principally by the appellate
defense counsel (20), were requested and granted by the court between 2001 and 2004.

Third, a likely predisposition of the NMCCA for the granting these 25 delays is that the
NMCCA was understaffed to manage the large and growing caseload. The judges of the court
were the product of an environment in which military justice was not viewed as a career enhancing
experience. Accordingly, military justice litigation experience and judicial expertise were not
primary factors in the selection of judges to the court. Indeed, few had sufficient judicial
experience to recognize that 25 delays by counsel in a single case should be a matter for concern.
Moreover, some appellate judges were struggling with the length, complexity and number of cases
assigned to them. Some deferred action on those cases in favor of faster, easier cases. What is
clear in this regard is that the lead appellate judge originally entrusted with the Foster case, a Navy
captain, did not have an adequate military justice litigation background, he never attended the
Military Judges Course, he was not well-suited to the appellate bench, he did not take action on
the Foster case for nearly 18 months, and upon his retirement, he left it and a number of other
large and complex cases essentially abandoned. Other investigations have addressed whether
there was individual judicial misfeasance or malfeasance by this or other judges. For purposes of
this review, it is of greater import to examine what structural and procedural processes failed.

Two are clear at this juncture: there were too few, well trained judges and staff, and too many
cases.
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From 2004 to 2006, as the number of judges and support staff increased in both the
Appellate Defense Division, and subsequently on the court, a major emphasis was placed on
reducing the case backlog. As discussed above, it is clear that the Chief Judge was actively
involved in trying to secure resources and manage the court as it worked through the backlog.

In United States v. Brown, 62 M.]. 602 (N.M.Ct.Crim.App. 2005), the appellant was
convicted of unauthorized absence, disobeying an order, and disrespect. The 96-
page record of trial was not transcribed and authenticated until 7 months after the
trial, and the staff judge advocate's recommendation (SJAR) was not completed
until 1 April 2005, almost 28 months after trial. In an en banc opinion the court
exhaustively considered the issue of post-trial delay, setting out a list of non-
exhaustive factors under Article 66, UCMJ, to be used in determining whether and
what part of the findings and sentence should be approved in a case involving post-
trial delay. In this case, such delay merited relief. Of note, the concurring judges
included Chief Judge Dorman, Judge Suszan, and Judge Feltham.

There is little doubt that the court as a whole, and the judges entrusted with disposing of
Foster in particular, were well-aware that post-trial delay could adversely affect appellants’ rights.
Yet the Foster case appears to have been largely ignored by the lead judge and unnoticed by the
supervisory judges. This is despite the fact that NAUTILUS, and later CMITS, each provided the
ability to track cases during the time Foster was in panel. The data and case listings were
apparently not used to identify specific case processing priorities other than to track progress on
the goal of reducing the backlog. Moreover, as noted above, the metrics that were being tracked
do not appear to have been properly understood as indicative of not just a growing backlog, but a
problem with the more complex, longer cases. While the supervisory judges did engage in
periodic, if not regular, panel and senior judge meetings at which the backlog and individual cases
were discussed, there were inadequate inquiries into the status and priority for specific cases.
And, the lead judge apparently voiced no concern about Foster. Based on these factors, this report
concludes that the Chief Judge and panel senior judge lost situational awareness of Foster as they
grappled with the larger caseload and staffing issues. Finally, there was inadequate
implementation of a plan to ensure the lead judge completed his cases or that they were reassigned
prior to his retirement. It was not until he actually retired that the Foster case was reassigned and
that action was taken to advance it toward disposition. That action, in July 2006, returned the case
to the trial court for a fact-finding DuBay hearing on potential ineffective assistance of counsel.
Upon completion of the DuBay hearing, Foster was redocketed at NMCCA on June 12, 2007.

Though the Foster case did not suffer the same length of delay it had prior to the DuBay
hearing when it returned to the court, there was additional delay. The Chief Judge, who had been
invested in August of 2007, had no prior experience as a trial judge, and was not an MJLCT
qualified officer. See Appendix 13. When the Foster case was sent to panel in October of 2007, it
was initially assigned to a judge who was transferred on short notice, after having had the case
about five month. In March of 2008, the case was reassigned to an experienced judge, but one
who was scheduled to retire. He was unable to complete a draft opinion during the 90 days he had
the case. In mid-April 2008, a new Chief Judge was invested who was a former trial judge and an
MJLCT Expert. The Foster case was returned to panel in June of 2008, and the panel senior
judge, responsible for assigning cases within his panel, assigned himself as lead. He had been the
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lead judge of the Foster case for approximately four months prior to it being sent for a DuBay
hearing. The new Chief Judge conducted monthly meetings with all senior panel judges,
reviewing reports of pending cases generated from CMTIS, sorted by date of trial, and by the date
cases went into panel. He also reviewed productivity reports for all judges, and case assignments.
CMTIS reports reflect panels or judges that have too many cases, or too many large cases, and
indicate when a judge is not as productive as their individual caseload requires. Over the course of
the early summer, CMTIS reports indicated that the senior judge assigned to Foster was such a
judge. He was a Marine Colonel who did not have significant litigation experience, and who had
not been involved in criminal litigation for more than 15 years. Despite having previously been
assigned to the Foster case, after three months without a disposition, the new Chief Judge
removed that senior judge from his panel, and reassigned the case to a former trial judge and
MJLCT Specialist. That judge completed it, authoring the opinion at Appendix 2.

To summarize, the context in which the Foster case arose was that of an understaffed and
overburdened court with excessively long times in panel. Even if cases were properly prioritized,
the long times in panel meant that new cases must wait while older cases were completed. But,
cases were not always properly prioritized because the judges’ focus was too often on the number
of cases they decided, particularly toward the end of a month, in an effort to reduce the case
backlog. This led to a practice by some of deciding “easy” short cases rather than maintaining a
disciplined priority of working on cases. More specifically, delay in the Foster case reflects the
impact of judges with inadequate litigation experience, unable to recognize that 25 enlargements
of time required remedial action by the court, and unable to resolve a case of moderate complexity
within a reasonable time. Finally, the failure of those with oversight responsibility to effectively
use information and case management systems, and to adequately plan for and ensure completion
of cases prior to a judge departing from the court also contributed to unacceptable delay.

D. Lessons Learned

1. The caseload at NMCCA has historically been very high. Until 2008, the NMCCA
decided more cases than all the other Services combined. Though the caseload has
continued to decline, given that the DON end strength remains at more than half a million
personnel, a small change in the rate of misconduct or the choice of disposition by field
commanders could rapidly generate significant numbers of appellate cases.

2. The complexity of felony litigation, and even some misdemeanor litigation, is such that a
judge without significant litigation experience will be ineffective in addressing difficult
evidentiary and procedural appellate issues in a timely manner.

3. The understaffing of the NMCCA, and assignment of under-qualified judges was a
persistent historic characteristic of the court, until corrected by the influx of judges
beginning in 2006, and the emphasis on assigning MJLCT qualified officers and former
trial judges, initiated in 2007.

4. In 2008, the terms of some highly qualified, productive NMCCA judges were extended.

This maintained continuity, a high level of expertise, and productivity as other military
judges rotated in the normal course of duty assignments.
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5. Case tracking tools are sufficient to allow active case management by the senior judges and
the Chief Judge.

6. There is a negative influence to tracking monthly case productivity numbers: it encourages
action on the easiest or fastest cases, particularly at the end of the month, “to get the
numbers up.”

7. The lack of effective planning for completion of cases prior to a judge departing from the
court, either to retirement or reassignment, contributed to needless delay in the disposition
of cases.

E. Recommendations
1. Unless the caseload remains stable for a prolonged period at below 1,000 cases, the
NMCCA should be maintained at 10 active duty judges, including three panels of three
judges each, plus the Chief Judge, who should not be on a regularly designated panel.
2. NMCCA must maintain a mix of SJAs and former trial judges to competently address
some of the complex issues that arise during trial and post-trial. At least one-third of the
panel appellate judges should be former trial judges and/or MJLCT officers.

3. Applicants must apply to the Judicial Screening Board and be selected for service on the
bench. Detailing should then be done from the pool of eligible candidates.

4. All appellate judges must attend the Army-sponsored Military Judges Course in
Charlottesville, and then maintain a continuing judicial education regime.

5. Active case management must be a clearly designated responsibility of the Chief Judge and
the senior judges of the court.
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Plan of Action and Milestones — Military Justice Report 2009
Part IV

Recommendation: 1. Unless the case load remains stable for a prolonged period at
below 1,000 cases, the NMCCA should be maintained at 10 active duty judges, including
three panels of three judges each, plus the Chief Judge, who should not be on a regularly
designated panel.

Course of Action: Maintain the status quo. Review with the JAG quarterly.

Action Code: 07/61
Action Date: 1 Sep 09

Cognizant AJAG: Chief Judge of the Navy

Status:

Recommendation: 2. NMCCA must maintain a mix of SJAs and former trial judges to
competently address some of the complex issues that arise during trial and post-trial. At
least one-third of the panel appellate judges should be former trial judges and/or MJLCT
officers.

Course of Action: Maintain status quo. Review during development of annual detailing
slate.

Action Code: 07/61
Action Date: 15 Feb 10

Cognizant AJAG: 09/06

Status:

7 Enclosure (2)



Recommendation: 3. Applicants must apply to the Judicial Screening Board and be
selected for service on the bench. Detailing should then be done from the pool of eligible
candidates.

Course of Action:

Action Code: 07/61

Action Date: 15 Feb 10

Cognizant AJAG: Chief Judge of the Navy

Status:

Recommendation: 4. All appellate judges must attend the Army-sponsored Military
Judges Course in Charlottesville, and then maintain a continuing judicial education
regime.

Course of Action: Include requirement for Army Military Judges Course and continuing
education in NMCCA instruction.

Action Code: 07
Action Date: 15 Aug 09

Cognizant AJAG: Chief Judge of the Navy

Status:

8 Enclosure (2)



Recommendation: 5. Active case management must be a clearly designated
responsibility of the Chief Judge and the senior judges of the court.

Course of Action: Include requirement as responsibility of Chief Judge in NMCCA
instruction.

Action Code: 07
Action Date: 15 Aug 09

Cognizant AJAG: Chief Judge of the Navy

Status:

9 Enclosure (2)



